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PREFACE. 


w 


Ix this work the author has endeavoured to present 
in a concise form the principles governing the construc- 
tion of deeds, wills and Statutes, and it is his darnest 
hope that it wil! prove of some assistance to the 


ofession to which he has the honour to belong, 
I H 


K. SugLLEY BoNNERJEK. 
June, 1909. 
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SYNOPSIS OF "THE LECTURES. 


LECTURE I. 


INTRODUCTION. 


Subject-matter of the lectures (p. l)— Leading principles laid’ 
down by older English authorities governing the interpretation of 
deeds, wills and Statutes (75.)—Indian Courts to be guided by those 
principles (16.)—Decisions of Courts of Justice are evidence of what. 
is common law (p. 2)—Spirits and reasons of cases make the law and 
not the letter of particular precedents (76.)— Deed, will and Statute, 
defined (i5.)— Rules necessary in construing deeds and testamentary 
instrument (ib.)—Certain fundamental rules apply equally to deeds, 
wills and Statutes (p. 3)—Intention, different meanings of (15.) — Its 
meaning as used in these lectures (25.)——Presumption juris et de jure, 


applied (28. ). 


Rule A. The object of the interpretation of deeds, wills 
and Statutes must be to ascertain the expressed meaning 
or intention of the maker or makers of the instrument, the 
expressed meaning being equivalent to the intention. 


Intention how to be collected (pp. 3, 4)—Court to proceed upon 
intention declared or evidenced by surrounding circumstances (p. 4)—- 
Dicta of Lord Winsleydale in Monypeuny v. Monypenssy and Abbott v. 
Middleton (ib.)\—Dicta of Lord Cranworth in Abbott v. Middleton and 
also that of Turner, L. J., in Brodbelt v. Thomson in construing deed, 
&c. (15.)— Construction of an Act must be taken from the bare words 
of. the Act (ib.)— Business of the interpreter with regard to Statute 
(p. 5) — Duty of the Court in interpreting a Statute: Jus dicere non 
jus dare (ib.)—“ Intention” means *'expressed intention" in these 
lectures (i5.). 
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Rule B. A liberal construction should be put upon 
deeds, wills and Statutes, so as to uphold them, if possible, 
and carry into effect the intention of the parties. 


Maxims in construing written instruments (pp. 5, 6)—Supply 
of word material to full expression of meaning (p. 6)— Blank in a 
deed may be supplied in furtherance of obvious intent (i5.)— Duty of 
Court in case of accidental omission (76.)—-When Court to supply 
defect by implication (ib.)— Where alternative lies between either 
supplying words by implication or adopting a construction (i5.) — 
Codicil is part of a will (p. 7) —Sense and meaning of parties to be 
collected ex antecedentibus et consequentibus (ib,.)—True mode of 
construing a will (pp. 7, 8)—Rules for construing Statutes and other 
documents compared (p. 8)—Rule not applicable to certain Acts like 
"Hindu Wills Act (i6.)—Opinion of Pontifex, J., in Anangamonjori 
Debi v. Sonamoni Debi (pp. 8, 9) —Of White in the same case (p. 9)— 
Effect of decision in the case (ib.)— Preference where a clause is suscep- 
tible of two meanings (p. 10) —Cases regaring such clauses : Langdon v. 
Goole and Dhiraj v. Hurdeo (p. 10)—Deeds and contracts of Tndians 
to he liberally construed (p. 11)—-Gift of all the testator's property 
followed by gift of specific part of it (p. 12)— Power of Court in 
making transposition of a clause or expression to render it consistent 
with context (ib.)— Alteration of language of testator (1b.)—Case of 
such alteration: Soulle v. Gerrard (pp. 12, 13)—Words of Statutes 
to be construed ut res magis valeat quam pereat (p. 13)— Words and 
phrases may be controlled by the context (/5.)—Proper steps in 
construing words of an instrument (pp. 14, 15)—Legal maxim 
embodied in the rule (p. 15)—Words ‘Malik’ and ‘ Dhakhilar 
how construed (p. l6)— Devise to widow for her maintenance 
with power of alienation eld as conferring an absolute estate (15.)— 
Construing of the same words occurring in different parts of 
a will (/0.)—Duty of Court as to construction of Statutes passed 
by Legislature (pp. 16—20)— When two constructions are open (p. 16)— 
Constructions o£ Statute when may be rejected (p. 17)—Construing 
of worde “shall,” “may” and “must” (ib.)—Sound rule of con. 
struction where context discloses a manifest inaccuracy: (p. 18)— 
Right of construing an Act (7b.)—General provisions in Statute 
not to “control or repeal special provisions (15.)— Reason for the 
same (p. I9)—Use of general words in a restricted’ sense from 
the context, how to be inferred (p. 20)—Grammatical and ordinary 
sense of the word when may be modified (i5.) —Lord Wensleydale's 
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golden rule as to grammatical and ordinary sense of a word (p. 21)— 
Malik, different meanings of (ib. ) —Principle laid down by Turner, 
L. J., regarding such sense of the word in delivering judgment of 
Privy Council in Soorjeemoney Dossea v. Dinobundo Mullick (ib ) — 
Duty of Court in interpreting « deed, will or Statute (page 22)—' 
Literal construction of a Statute when ought not to prevail (p. 25). 


Rule C. Where the language of a deed, will or Statute 
is plain and unambiguous, and admits of one meaning 
only, that meaning, and that meaning alone, is to be given 
to it. 

Right of Court as to the plain meaning of the language 
used when contrary to the probable intention of the maker or 
makers of the instrument (p. 24) —Remark of Jessel, M. R., regard. ` 
ing argument of inconvenience in Bottomley’s case (ib.)-—Section 94 
of Evidence Act (tb.)—Principle laid down by Wigram, V. C., 
as to the sense of the word (ib.)—-Maxim Absoluta — aententia 
expositore non eget (p. 25)— In Kristoromoni Dassee v. Maharaja 
Narendro Krishna Bahadur Court refused to put an interpretation on 
the will which would have necessitated reading the word “and ” as 
“or” (ib.)—There is no place for interpretation or construction 
unless words of a Statute admit of two meanings (7¢.)— Business of 
interpreter not to improve the Statute but to expound it (p. 26)— 
Practice of a Court cannot make lawful that which is unlawful 
(ib.)—Nor can a practice of a Court justify a Court in putting upon 
an Act of Legislature a construction which is contrary to the wording 
of the Act (p. 27 )—Intention of Legislature must be ascertained 
from the words of a Statute and not from general inference (15.)— 
Exception to Rule C which does not apply to deeds and wills 
(125.)—-Cases of such exception (pp. 27, 28)— Maxim in cases of 
this description: a verbis legis non recedendum est (p. 28)— Lord 
Coke's definition of “ Equity of the Statute " (10.) —Court of Justice 
to take into consideration the spirit and meaning of Act apart from 
words (25.)— Reason why this construction by equity is applicable 
only to Statutes and not to deeds and wills (p. 29)— A striking 
instance of the equity of Statute (ib. ). 


Rule D. A latent ambiguity may. but à — ambi- 
guity cannot, be explained by extrinsic evidence. 


“Patent ambiguity” defined (ep, 29, 30)— Principle on which 
the rule is founded (i5.)— Entrinsic evidence may not be given to 
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exþlain a “patent ambiquity ” (p. 30)—Section 93 of Evidence Act 
(pp. 30, 31)—Section 68 of Indian Succession Act (p. 31)— Instances 
of "latent ambiquity " (75.)—Sections 95, 98 of Evidence Act (i5.)— 
Sections 63, 65 and 67 of Indian Succession Act (ib.)— Admissibilicy 
of evidence in case of latent ambiquity (ib.)—Also where language 
used applies partly to one set of existing facts and partly to another 
set of existing facts but whole of it dees not apply to either (pp. 31 
32)—Section 95 of Evidence Acts embodies the old maxim falsa 
demonstratio non nocet (p. 32).— Application of the maxim to wills 
by sections 63 and 65 of Indian Succession Act (15 )-—Extrinsic 
evidence may be given to show meaning of illegible or not con- 
monly intelligible characters (25.) — Investigation and ascertainment 
of meaning and sense of the language (pp. 32, 33)— When and 
' why such investigation necessary (p. 33). 


Rule E. The circumstances under which a deed, will or 
Statute was made may be taken into consideration in inter- 
preting it. 

Section 92 of Evidence Act and section 62 of Indian Suc- 
cession. Act compared with reference to the Rule E (p. 31)—Situa- 
tion of parties and their rights must be looked at in construing a 
written instrument (pp. 34, 35)— Court to place itself in the position 
of testator with knowledge of all the facts with which he was 
acquainted but not to introduce any evidence whether of what were 
the intention of the testator as contrasted with the language used 
(p. 35)--When Court to adopt the construction put by sages of law 
in construing a Statute (i5.)—Change in the practice of Indian 
Courts by decision in Administrator-General of Bengal v. Prem Lali 
Mullick (p 36)—Maxim Certum est quod certum redda potest (ib.). 


- Rule F. A word or phrase in a deed, will, or Statute to 
which no sensible meaning can be given, must be eliminated. 
Power of Court to alter, insert, construe and reject any word 

iu a deed, will of Statute (p. 37)—When a word or a phrase can 
be slimifiated (ib.)—When can be rejected (ib.)—Maxim to deal 
with words and phrases in an instrument to which no sensible 
meaning can he attached : Surplus agium non nocet and Utile per 
inutile non vitiatur (ib.)—RBules to interpret a deed, will or Statute 
summarised (p. 38)—Application of the rules to each of three 
classes of written instruments (p. 39)— Bacon's definition of Statute 
(15.)—Statute, deed and will compared (/b.)—Maxim with reference 
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to interpreting a Statute: (Jui peret in litera peret in cortice (ib.) — 
Deed and will compared (pp. 40, 41)— Section 61 of Indian Suc- 
cession Act (p. 40)— Deed and will distinguished (pp. 41, 42)— 
Rules of equity with regard to gifts by deed and gifts by will (/5:) — 
Remarks of Jessel, M. R., witlj respect to decisions on the inter- 
pretation of written instruments (pp. 12, 43)—Remark of Lord 
Halsbury, L. C, in dn re Jqgdvel on the same point (pp. 43, 44)— 
Remark of Lindley, L. J., in the same case on the same point (pp. 14, 
415)— Way in which decisions upon interpretation of written ins- 
truments should be treated by Court for assistance (p. 45). 


LECTURE 


DEEDS. 

Definition of Deed (p. 46)—Use of form in delivery of a deed 
(15.) — Practice for same (76.)—-Retention of deed by its maker does 
not impair its validity nor prevent its operating at once (25.) — A policy 
"signed, sealed and delivered" is complete and binding as against 
the party executing it (75.)— Registration of a deed of sale is sufficient 
delivery of deed (pp. 46, 47)—Parol testimony when parties have 
deliberately put their mutual engagements into writing should be 
rejected (p. 41)—Its reason (¿b.). 


Rule 1. Oral evidence cannot be received to contradict, 
vary, add to or subtraet from the terms of a deed as 
between parties to the deed or their representatives iu 
interest. 

Evidence Act, s. 92 (p. 47)— Rule l is not a rule of interpreta. 
tion but a rule of Jaw limiting the subject-matter to be interpreted 
(15.)—Rule may be traced back to remote antiquity  (:5.) —In- 
convenience that might result if deeds were liable to be controlled by 
the uncertain testimony of slippery memory (15.) — Dieta of James, 
L J., in Ligott v. Barrett (p. 48)—Cases instancing the dicts (25.) — 
Rule applies to (a) document containing whole of the agreement 
between parties, (b) parties aud their representatives in interest, (c) 
cases in which some civil right or civil liability is dependent upon 
terms of document in question (pp. 48, 49)— When extrinsic evidence 
may be given (p. 49).—Any person other than a party to a document 
may, notwitkstanding the document, prove any fact he i5 otherwise 
entitled to prove (/5.) — Meaning of the phrase ** between the parties 
to the deed " (/5.). 
| Any party to à deed or any representative in interest of any such 
party may prove any fact for any purpose other than that of varying 
or altering the decd (pp. 49, 50)—Evidence when adméssible to prove 
the date of delivery (ib.)— Time when deed takes effect (Gë. Date of 
deed means date of its execution (15.)— Date how to be construed 
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where deed bears no date or an impossible date and reference to date 
made in the deed (oh L 


Rule 2. Extrinsive evidence may be given which would 
invalidate any document, or which would entitle any person 
to a decree or order relating thereto; such as fraud, intimi- 
dation, illegality, want of dueexecution, want of capacity 
in any contracting party, want or failure of consideration 
or mistake in fact or law. 


Cases where admission of intrinsic evidence does not violate 
Rule 1 (pp. 50, 51)—Requisites of a valid contract (p. 51)— 
Wagering contract (25.)— Evidence Act, s. 92, ills. (d) and (e) (15.)-— 
Fraud vitiates all deeds (75.) — Extrinsic evidence admissible to prove 
fraud (15.)-— Conflict, among the Indian decisions as to whether fraude 
must be contemporaneous with the deed or whether subsequent 
fraud will affect the deed (?5.) — Conflict of opinion for the same (2b.)—- 
When paral evidence may be given (p. 52)—Contract nade for objects 
forbidden (/5.) —Obtained by improper means (ib.)— Legal impediments 
to contract (15,)— Deed made without consideration is void : Contract 
Act, s. 25 (15.)-— Want or failure of consideration : admissibility of 
parol evidence to show (15.) —Mistake of fact akin to fraud in equity 


(ib. ). 


Rule 3. The existence of any separate oral agreement 
as to any matter on which a deed is silent and which is not 
inconsistent with the terms of the deed may be proved. 


Section 92, Prov.*2 of Evidence Act (p. 53)—--Evidence where 
oral agreement is inconsistent with terms of the deed (25.)— Proof of 
subsequent agreement where proinissory note is silent as to interest 
(i5.)— Regard to character and formality of document necessary for 
admissibility of evidence (i5.) — Evidence where document is informal 


IA 


Rule 4. The existence of any separate oral agreement 
eonstituting a condition precedent to the attaching ` of dny 
obligation under a deed may be proved. e 


Evidence Act, s. 92, Prov. 3 (p. 53)—This Rule nof clashing 
with Rule 1°(%d. EE uing of document when there’ is condition 
precedent (15.) — Subject-matter of condition precedent is dehors the 
contents of the deed (ib.)— Until condition is performed there i is no. 
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written agreement at all (15.)-—A pplication of this Rule where major 
portion of obligations performed (p. 54)— Meaning of words “ any 
obligation " (26.). 


Rule 5. Any usage or custom by which incidents not 
expressly mentioned in the deed are usually annexed to 
contracts of the deseription of the one contained in the 
deed may be proved: Provided that the annexing of such 
incidents would not be repugnant to or inconsistent with 
the express terms of the deed. 


Evidence Act, s. 92, Prov. 5(p. 54)— When supply of terms of 
known usage in control of contracts allowed  (25.)—'* Annexing 
incidents ” (15.)— Rule 5 is framed upon principle that contract was 

‘itself framed with reference to the usage (25.)— Terms of contract are 
expounded by usage (2b.)—Incidents referred to in this Rule are 
creatures of mere usage (75.)— Usage may by judicial recognition be 
received as part of law merchant (b.)—In such cases it is obligatory 
without special evidence (ib.) — Marine Insurance (1b.)—Condition of 
sea-worthiness (ib.)—Custom cannot affect express terms of a deed 
(p. 55)—Practice on a particular estate as a term of contract when 
may be imported into a contract (ib.))—Summary of the preceding 
five rules regarding deeds (ib.). 


LECTURE Wi:—Dereps—contd. 


IN addition to extrinsie* evidence allowed by Rules II—V, 
another description of evidence is admissible to assist Court in 
interpretation of a deed (p. 56)—Such evidence helps to explain 
sense in which the parties understood the terms of the deed (ib.). 


Rule 6. Evidence is admissible of every material fact 
that will enable the Court to identify the person or thing men- 
tioned in the instrument and to place the Court whose pro- 
vince it is to interpret the deed as near as may be in the 
situation of the parties. 


Evidence Act, s. 92, Prov. 6 (p. 56)— Admissibility of evidence 
necessary for applying the deed to the facts, determining what passes 
by it and who take an interest under it (15.)— Reference to ‘ Treatise 
on the admission of extrinsic evidence under the 5th proptsition D 
(p. 53, 3rd Edn.) by Wigram, V. C. (i6.)—Court how to construe and 
apply words of an instrument (pp. 56, 57)— Extent of extrinsic 
evidence to point the operation of simple instrument (p. 07)— Principle 
not affected by construction (15.)— Extrinsic evidence in interpreting 
an instrument which purports to deal with property (:5.)— When 
investigation must stop (?5.)— Rule 1 does not exclude evidence of 
conduct of parties where such conduct is relevant (p. 58)—Subsequent 
conduct of parties held admissible in Kashee Nath Chatterjee v, 
Chundy Churn Bannerjee to show whether an instrument was a deed 
of sale or a mortgage (:5.)— That decision held to have been overriden 
in Daimodee Paik v. Karim Tarida by s. 92 of the Evidence Ach 
(i5.) —But the principle laid down in Aashee Nath Chatterjee approved 
and followed in numerous cases (pp. 58, 59.)]— Matte now set at 
rest as far as the Calcutta High Court is concerned by the Full Bench 
decision in Preo Nath Shah v. Madhu Sudan Bhunja (p. 59)— When, 
parol evidence can be given of the original agreement (pp. 59, 60) —In 
Valampuducherri v. Chowakarén it was held in a suit for redemption 
of land that oral evidence was admissible to apply a document 
containing an acknowledgment of title to the land to which it was 
intended to refer (ib.)— Where & letter acknowledging a debt was 
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addressed to Mrs. W., oral, evidence was admissible to show that 
Mrs. S. was known as Mrs. W. and also for identifying the debt 
(p. 60.)— Application of the rule to maxim “ Gontemporanea expositio 
est optima et fortissima in lege” (p. 60.) 

Rule 7. Whenthe words used in a deed are in their 
literal meaning unambiguous, and when such meaning is not 
excluded by the context, and is sensible with respect to the 
circumstances of the parties at the time of executing the 
deed, such literal meaning must be taken to be that in 
Which the parties used the words. 


Term '*literal meaning" explained (pp. 60, 61)— Literal mean- 
ing of technical words is their technical meaning (p. 61)— Admissibility 
of extrinsic evidence to determine the literal meaning of words used 
(tb.)—The words “ the whole and entire property absolutely" held to 
pass the whole interest whether in possession or expectation (25.) — 
The word ** Santan ” may mean ‘‘issue " generally and include daughters 
(35.) —The word *' naslan-bad-naslan " confers absolute ownership (oh) 
—Rule as to interpretation of mercantile contracts (:5.)—** Usual 
mercantile contract" and ‘Unusual mercantile contract" how 
construed (pp. 61, 62)— Evidence Act, s. 94 (p. 62)—Sale with right 
reserved of repurchase within a period not necessarily to be construed 
as a mortgage (7.) 


Rule8. Where, if the words in a deed are used in their 
literal meaning, an absurdity or inconsistency appears, 
such of the other meanings that they properly bear may 
be placed upon them to avoid that absurdity or incon- 
sistency. 


This Rule is adapted from Lord Wensleydale’s Golden Rule 
(p. 63)—A general word may be said to have a secondary meaning 
affixed to it when it is used in a restricted sense (ib.)—When the 
operation of the general words are to be limited (i^.) — What onus 
dies on those who contend for limited construction (ib.)— General 
. words following specific words how to be construed (pp. 63, 64)—The 
word :'*aivaj" though may mean “ property” generally but with 
reference, to the content of & document it means ' moneys or sums " 
(p. 64)—“ For her sole absolute use and benefit " held to mean that 
it was to be held by her in severalty from the joint estate and asa 
Hindu widow she had.only a life-estate in the corpus (pp. 64, 65). 
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Rule 9. Extrinsic evidence may be given to explain a 
latent but not a patent ambiguity in a deed. 


Evidence Act, ss 93, 95 (p. 65) — The terms “latent ambiguity " 
and ‘patent ambiguity " defined (ib.)— The distinction between the 
two (pp. 65,66) — Parol evidence is "not admissible in case of patent 
ambiguity (p. 66)— The land within the boundary passes under the 
deed whether it be more or less than the quantity specified in the 
deed (p. 67)— An equivocation is the only case where it is permis- 
sible to give extrinsic evidence of the intention of the parties to the 
‘deed (i5.)— Where one part of description applies to one object and 
another part to another object, but the description as a whole applies 
to no object, the case is similar to that of a patent ambiguity and 
‘direct evidence of intention is not admissible (25.). 


LECTURE IV.—Derepns—conid. 


Component parts of a deed and the bearing each has to the rest 

(p. 68)—“ Indenture:" what was meant hy the term (26.)—Terms 
“s counterpart" and *''counterpanes " explained (ib.)— Practice, in 
old times and at the present time, of writing (15.) — Terms “ original, ” 
‘the counterpart" and ‘duplicate originals,” explained (ib.)— 
*Indenture," meaning of the term, at the present time (p. 69)— 
“ Deeds-poll," why the term is so called (26.)—The term is now ap- 
plied to deeds where the person executing are all of one part (zb.) 
Greater part of deeds-poll are powers of attorney (7b,)—Some 
statutory forms of conveyance to Railway Company are ''deeds-poll? 
(25.) — Date to a deed (/5.) —1Its place in rm indenture ” and re deeds-poll” 
(i6.)——Its effects on deed as to priority of title (ib.)— Where date 
stated in the deeds is different from the time of delivery, deeds take 
effect ‘from the latter time (/b.)}—Where several inconsistent deeds 
are executed, they take effect according to the several times of their 
delivery and not of their date (7b,)—Name of every person whose 
intentions are expressed br any instrument should be formally 
stated (1b.)—Where all persons have identical intentions they 
express them by means of a deed-poll but when not so by 
means of an indenture (7b.)—-The term ‘identical intention" 
explained (p. 70)—Form where date and names of parties are stated 
at the beginning of an indenture (7b.)—Formal method of stating 
parties to a deed-poll varies according as it does or does not contain 
recitals (7b.)—Form immaterial in contracts not under seal (ib.)— 
„Form where contracts prepared in a formal manner (pp. 70, 71)— 
Form where contract long and divided into numbered paragraphs 
(p.71)—Desvription of parties otherwise called additions (ib.)—No 
,Stricv rule as to minuteness of description necessary (#b.)—All that is 
required is to describe parties with such a degree of accuracy that 
no confusion will arise (¢b.)—-Order in which the parties are arranged 
isa matter of custom (ib.)—Placing of recitals (p. 72)—Recital not a 
“part of a deed (/b.)— When recital not to control operative clauses 
(i5.)— Recitals how, to be arranged (io.)— Exceptions how to be 
ranged (ib.)—T wo classes of recitals,:narrativwe and introductory, 
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explained (pp. 72,73)— Consideration for, a contract or deed means 
the motive that affects the parties (p. 73)—T wo kinds of considera- 
tion, valuable and good, explained (pp. 73,7 4)— Witnessing clause (p. 71) 
— Clause acknowledging its receipt (74.)—Operative portion of the 
deed (/5.)— Distinct meaning of v&rious operative words, appoint, 
assign, alien, confirm, convey, grant, livery, surredev, release, remise 
release and quit. claim, acquit * release and quit claim, and demise 
(pp. 74, 75) —Parcels where inserted in a deed (p. 75)—A thing how 
designated (p. 76)— Modes of designating or identifying (1b.)—Manner 
of referring to the parcel in the recitals (p. 77)—General description 
of parcels may be restrained by qualifications either implied or 
express (pp. 77, 78)—Maxim Non accipi debent verba in demon. 
strationem falsam qui competunt in limitutionem veram (p. 1T).— 
Introduction of the principle of Falsa demonstrationem non nocet 


(p. 78). 


Rule 10. A deed should be interpreted, so as to take 
effect, if possible, aecording to the intention of the maker 
or makers. 

Principle stated in Rule D, Lecture I, that is, deed can opepate in 
two—one consistent and the other repugnant to intention (p. 78). 
General rules and maxims of law with respect to construction of deeds 
(pp. 77,78). Maxims ut res magis valeat quam pereat, Le, the end 
and design of deeds should take effect rather than the contrary (p. 78), 
and that words in a deed to be construed in such a way as is 
agreeable to the intention of the grantor (pp. 77, 78). 


Rule 11. When the intention of the maker or makers of 
& deed cannot be given effect to its full extent, effect is to 
be given to it as far as possible. 


A. deed that is intended and made for one purpose may enure to 
another (p. 79)—'Fherefore a deed made and intended for a release 
may amount to &' grant of a reversion, an attornment, Or a surrender 
or d converso (ib.) —The use of the words '*as malikana " in a deed 
held to reserve and create a perpetual and heritable charge upon the ` 
property (76,)—So also a lease created by a covenant with a man that 
he should enjoy the land for a certain time and by a mere lefse to 
occupy for a certain time (i5.) — Whete diverse persons join in a deed* 
and some are able and. some not able to make such deed the deed 
belongs to those that. are able (pp. 79, 80)—Where mortgagor aid 
mortgagee join in a lease, this enures as a lease to the mortgagee and 
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confirmation by mortgagor (p. 80.)—A joint lease by a tenant-for-life - 
and remainderman operates during the life of tenant and afterwards ` 
as the demise of the last-mentioned party (/5.)— Where illegal from ` 
legal part of a contract cannot be severed contract is altogether void, 
but where it can be severed the bad part to be rejected (i5.)—Gift to ` 
a class, some of whom cannot take ; how to be construed (ib.)— Eor- 
merly such gift was void for remoteness (p. 81)— Decision of the 
Privy Council in Asmaida Koers case modifying the former ruling ` 


(76.). 


Rule 12. When the operative part of a deed is clear, it 
cannot be controlled by the recitals or other parts of the 
deed. 


Clear words of conveyance cannot he controlled (p. 81) —Recital 
in a deed is not at all a necessary part either in law or- 
equity, it may be used to explain a doubt of the intention and 
meaning of the parties (i5.) —Mis-recital of another document in a 
deed when does not destroy the effect of the deed (i5.)— Where 
recitals and operative part of a deed are at variance, the latter must 
be officious and the former inofficious (pp. 81, 82)— Where both 
recitals and operative part are clear but inconsistent with each other, 
the operative part prevails (p. 82)— Recital in a bond that the parties 
had agreed to execute a bond for £500 which bond was taken in the - 
penalty of £1,000 held not to control the bond (2b.)—-Recital in a 
transfer of a mortgage that the mortgage contained a power of sale 
which had not been and was not intended to be exercised, followed by 
an assignment of moneys due on the mortgage and all powers and 
remedies for recovering such moneys and all benefit under the mortgage 
transferred held not to operate so as to prevent the exercise of the | 
power of sale (¿b.). 


Rule 13. When the operative part of a deed is ambiguous 
or,goes beyond the recitals, it may be controlled by the. 
recitals and' other parts of the deed. 


Control of recitals and other parts of the deed over the general 
words in the operative part (p. 82)—Chief instances of this rule are 
releasec (ib.) Where a release is given on a particular consideration 
recited, notwithstanding that the release concludes with general 
words, how the law will construe itin order to prevent surprise (¢b.)—_ 
Clear words of conveyance cannot be controlled by words of recital 
(p. 82)— But “clear werds of conveyance” is subject to interpretation ' 
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(26.)—1n releases where general words are amply suflicient to cover 
anything, the recitals clearly restrict the effect of the lease (?5.) — 
Where parcels referred,to in the recitals and appearing in the opera- 
tive part, how construed when there is a discrepancy between the 
recitals and operative part (ib.)—Recitals are the key to what is 
intended to be done by the deed (i5.)—General words may be put into 
guard against accidental omission (/5.)— A. deed in the absence of 
indication of a large meaning must be held to refer to estates or 
things of the same nature with those already mentioned (pp. 83, 84) 
—Recital may explain an ambiguity but cannot have the effect of 
introducing a covenant in it (p. 84), 


Rule 14. A mis-recital will not vitiate the deed if it be 
sufficiently clear what is intended. 


Time when a reversionary lease to commence if an existing lease 
to 4 is recited in it and the date is incorrectly stated and words 
“from and after the lease to 4" appear in the habendum (p 84)— 
Mis-recital may influence the construction (15.)—Case where advowson 
did not pass merely by the force of the word ** Manor" (ib.)— Errone- 
ous recital of. grantor's earlier title does not preclude his grantee from 
showing what interest really passed by his grant (7b.)—Mis-recital 
may also operate by way of estoppel (p. 85)— Principle of estoppel 
(/6.)— A recital must be precise and unambiguous in order to operate 
as an estoppel (25.)—[t must not he general in its term (/b.)—A 
recital of a particular fact in express terms cannot be got rid of by 
showing what the intention of the parties was (p. 86) —When the 
language is general, intention from the terms of the whole deed may 
be collected (/5.)— Esstoppel where all parties to the deed have mutu- 
ally agreed to admit the recital as true and where it is intended to 
be statement of one party only (ib.)— When a party to a deed is not 
estopped in equity from averring against or offering evidence to con- 
trovert a recita] (ib.). 2 

Rule 15. The express mention of one thing implies the 
exclusion of another. 


Maxims: Expressio unius est exclusio alterius and expressum facil 
cessare tacitum (p. 86)——An implied covenant to be controlled" within 
limits of an express covenant (p. 87)— Where a lease contains af 
express covenant on the part of the tenant to repair, there can be no 
implied covenant to repair arising from relation of landlord and 


xxiv SYNOPSIS. [ LEC. 1V. 


tenant (1b.)— Expressed stipulations in written engagement are not 
to be extended by implication (7b.)—-Where in a sale-deed of fields 
containing a well-tax payable on the field was expressly provided but 
silent as to tax on well: held, tax on well could not be recovered (2b.) 
— Caution necessary in dealing with the maxim “ expressio unius est 
exclusio alterius" (ib.)— It is not of universal application but depends 
upon the face of the instruments or of the transaction (/5.)— Proper 
application of the maxim how made where general words are used in 
a written instrument (pp. 87, 88), Where an expression which is 
primá facie a word of qualification is introduced how the true sense 
and meaning of the word can be ascertained (p. 88). 


Rule 16. An alteration in a material point avoids a 
deed unless the alteration is made with the privity of the 
obligor and obligee. 


Material alteration, defined (p. 38)— Where alteration made 
with consent of parties to express an intention which was 
not their irtention at the time of execution thereof; no party 
can enforce any original obligation (25.)-— Alterations, interlinea- 
tions amd erasures presumed in the absence of evidence to the 
contrary to have been made before execution (1b.)—Alteration 
after execution is fraudulent and in many cases highly criminal (2b.)— 
Deed only avoided when a material alteration made after its exe- 
cution and without the consent of any party; but if the parties 
consent the deed as altered is binding on them (pp. 88, 39)— 
Material alterations by a stranger do not prevent any person from 
enforcing the deed (p. 89) -Stranger is a person not a party to, or 
claiming under a party to, the deed (oh) —Person in custody of the 
deed when the alteration was made cannot enforce the deed (ib.)— 
An immaterial alteration does not affect the deed or the rights of 
any person thereunder—(i5.)—Immnaterial alteration, defined (/5.)— 
Addition of words “on demand” in a promissory note without 
assent of the maker did not affect the validity of the instrument 
(2b.). * 

" Rule 17. Matters referred to are regarded as actually 
inserted in a deed. 
e . | , 

Maxim "''Ferba relata hoc maxime operantur per referentiam 
ut dn eis inesse videntur?" (p. 89)—A deed or written instrument 
must be construed by the language of any clause in question and 
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also by any other clause or covenant incorporated with it by 
reference (p. 90)—An instance where the schedule being held to 
form part of the deed (:5.)— Where contract of sale refers to an 
inventory, the contents thereof become incorporated with the contract 
(ib.)—Plan forming part of the contract or Act (ib.)—Where a deed 
of conveyance should be read as if the section of the Act are 
applicable to the subject-matter of the grant (i5.)— Where a deed 
recited a contract for the sale of certain lands by a description 
corresponding with that subsequently contained in the deed: Sche- 
dule, map and plan how they affect the interest of the parties 
(pp. 90, 91)—— Maxim ** Verba relata misse videntur” (p. 91). 


LECTURE V.—Derrps— contd. 


Definition of the term ** Covenant ” (p. 92)—Its derivative mean- 
ing (76.)—Covenants now distinguished (;5.)—H ow long a covenant 
is neither a duty nor a cause of action (15, ). 


Rule 18. No particular from of words is necessary to 
create a covenant. 


Formal or orderly words as ‘ Covenant, " “ Promise,” and the 
like, are not necessary to make a covenant (p. 93)— It is sufficient 
if, from the construction of the whole deed, it appears that the party 
means to bind himself (ib.)—A declaration of trust is equivalent to 
a covenant (ib.) — When. a recital in a deed may operate as a 
covenant (15.)— When a recital in a creditor's deed amounts to a 
covenant to the composition (15.)——A recital in a separation-deed 
that the husband and wife had agreed to live apart, how construed 
((6.)—A mere admission of a debt by a recital is an implied covenant 
for payment when the recital has no other object (p. 94). 


Rule 19. Where a deed contains express covenants, no 
implieation of any other eovenants on the same subject- 
matter can be raised. 


An express covenant supersedes the covenant which might have 

been implied from recital (p. 94)—-Where in a conveyance express 
covenants for warranty are introduced none can be implied from 
general words (25.)— Where a tenant holds under an express contract 
no *implied contract to repair can be inferred (ib.). 
* Rule 20. The words of a covenant are to be taken most 
strongly against the covenantor, due regard being paid to 
the intention of the parties as collected from the whole 
content of the deed. . 


„Ambiguous words shall be taken most strongly against the 
grantor and in favour of the grantee (p. 94)—Maxim “ Verba fortius 
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accipiuntur contra preferentem " (ib.)—The principles of self-preserva- 
tion will make men sufficiently careful not to prejudice their own 
interest by the too extensive meaning of their words (7b.)--All 
manner of deceit in any grant avoided. (b )—Rule not applying to 
a grant by Crown at the suit of the grantee (p. 95)—Grant of all 
claims of grantor hy a deed includes existing and future claims (7b.)— 
Covenant for title binds the covenantor and his representatives and 
alienees (ih. )— Acts, meaning of (/b.)—-Means, meaning of the word 
(/b.)— When notice of defect not binding upon the purchaser of 
title (pp. 95, 96) —When there are a grant and an exception out of it 
the exception is to be taken as inserted for the benefit of the grantor 
and to be construed in favour of the grantee (p. 96)— Where the 
grant ia clear and exception bad for uncertainty, the grant is operative 
and the exception fails (<b )— King's grant to be taken most strongly 


against the grantee and most favourably for the king (¿b.). 


Rule 21. A covenant will be construed to be joint or 
several aecording to the interest of the parties appearing 
upon the face of the deed, if the words are capable of that 
construction. 


Rule laid down by Gibbs, C. J, (p. 97)—In case of a covenant 
with A and H jointly that a certain thing should be done hy the 
covenantor; both of A and Æ must sue but where it appears on 
the face of the deed that A and B have several interest, A and B 
must sue separately (/b)—But where the words of a covenant 
are in their nature ambiguous, the deed supplies the mode of 
their construction (/5.)— Where there are several parties if the 
interest be joint the covenant must be joint although the words of 
the covenant be several (pp. 97, 98)—Instances for the same (p. 98). 


Rule 22. The question whether a sum named to be paid 
on non-performance of a covenant is a penalty or liquidated 
damages, depends on the construction of the whole deed. 


Primary rule as to whether a sum named to be paid on non: 
performance of a covenant is a penalty or liquidated damages (p. 98) 
——Certain subordinate rules for Court to construe agreements ,of this 
description (p. 99)— The words “liquidated damages " describing the 
nature of payment are by no means conclusive (ib.)— Held to be con- 
clusive in Reilly v, Jones and otherwise in Kemble v. Farren (15.)— . 
Onus of proof lies upon those asserting “liquidated damages” as a 
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penalty (ib.)—How far the law altered by the decision in Wallis v. 
Smith (7b.)—-Presumption where one lump sum is made payable as 
compensation on occurrence of one or more er all of several events 
some of which are serious and others but trifling damages (ib.)— 
Law where payment is conditioned on one event and where on more 
than one event (i5.). 

Rule 23. Where mutual covenants go to the whole of 
the consideration on both sides, they are mutual conditions, 
the one precedent to the other. But where a covenant 
goes only to part of the consideration on both sides, and a 
breach of such covenant may be paid for in damages, it is 
an independent eontraet. 


Contracts where the obligation of one promise independent of 
the performance of the other (p. 100)— Where promises not only 
mutual but also dependent (;/5.)—Thvee kinds of covenants: (a) 
mutual and independent ; (6) conditional and dependent; (c) where 
mutual conditions to be performed at the same time (75.) —Dependence 
or independence of covenants how to be collected (p. 101) — Dicta. of 
Lord Ellenborough in Richie v. Atkinson as to the means of discover- 
ing intention of the parties (15.) —What are mutual conditions (/5.)— 
Precise technical words not necessary to make stipulation a condition 
precedent ov subsequent (ib. \— Restrictive covenants (p. 102)— Rules to 
govern their construction (15.) — Where any sentence contains distinct- 
covenants and there are restrictive words: How far are these restric- 
tive words extended (7b.).—Restrictive words inserted in the first of 
several covenants are construed to extend to all the covenants (ib.)— 
But where covenants are of divers nature and concern different things, 
restrictive words added to one shall not control the generality of 
others (ib.)— Where two covenants relate to the same object restrictive 
words in the second may control the generality of the first (15.)— 
Resirictive covenant may be partly affirmative and partly negative 
(ib.)—Section 27 does away with the distinction between partial and 
total restraint of trade observed in English cases following upon 
Mitchel v. Reynolds (ib.)—Agreements in restraint of trade are 
governed by s. 27 of the Contract Act (7b.)— Must show a good con- 
sideration (p. 103)— Agreements contrary to public policy are not 
given effect to (15.) —Stipulation prohibiting any sales of goods during 
a pe"ticular period, of a similar description to those bought under the 
-contract not within the.purview of s. 27 (ib.). 
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Rule 24. When two clauses in a deed after applying all 
permissible rules of construction remain inconsistent and 
repugnant to each other, the former prevails. 


Personal covenant followed by a proviso that covenantor not 
liable under the contract, the proviso is inconsistent and repugnant 
to the covenant (p. 103)—Interpretation of deed depends upon the 
particular state of facts belonging to or connected with it (p. 104)— 
But principles made for each particular state of facts are generally 
applicable to the construction of deeds in general (ib.)—In case of 
mercantile documents construction given to them years ago and 
accepted in Courts of law should not be in the least altered (o 3. | 


LECTURE VI. 


WILLS. 


(a) A will is the legal declaration of the intentions of 
the testator with respect to his property which he desires 
to be carried into effect after his death. 


(b) A codicil is an instrument made in relation to a will, 
and explaining, altering, or adding to its dispositions. It 
is considered as forming an additional part of the will. 


Succession Act, s. 3, and Probate and Administration Act, s. 3 
(p. 105).— Definition and characteristics of will and codicil (pp. 105, 
106)—A codicil is treated as being separate from will when two be- 
questa are given to the same person (p. 106) —Succession Act, s. 88 
(20.)—Gase where codicil admitted to probate although the will has 
been revoked (45.). 


Rule 1. To the Court of the domicile belongs the inter- 
pretation and construction of the will of the testator. 

The administration of the personal estate of the deceased— Ques- 
tionsof testacy and intestacy — Personal representativeof thedeceased— 
Interpretation and construction of the will of the testator—To deter- 
mine who are the next-of-kin or heirs of the personal estate of the 
testator belong to the Court of domicile (p. 106)—Court of domicile 
is the forum concursus (ib.)—Law of British India regulates the 
succession to the immovable property in British India and law of the 
country in which the testator had his domicile at the time of his 
deith regulates the succession to movable property of the deceased 
(pp. 106, 107)— A bequest to the children of a foreigner,” meaning 
`of (p. 107.)— Legitimaoy of a child how to be established (e )—Law 
“that governs domicile of a person (ob. 


. Rule 2. No technical forms are necessary to convey the 
intention of the testator. | 

« Succession Act, s. 65 (p. 107)— Particular form and language 
appropriate to its testamentary character not requisite to the validity 
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of a will (ib.)—Intention of the maker respecting the posthumous 
destination of property sufficient (¿b.)—A testator is presumed to be 
Gong consilii (ib.)— Walls of persons governed by Succession Act, 
Hindu Wills Act and Oudh Estates Act must conform to the pro- 
visions of s. 50 of Succession Act (#b.). 


Rule 3. The object of the interpretation of a will is to 
give effect to every part if possible. 


Golden rule of construction (p. 107)—A_ will must be read to 
lead to a testacy and not intestacy (7b.)— Where a clause is susceptible 
of two meanings how to be construed (2b.)—Succession Act, s. 71 
(16.)— When words in a will are used capriciously to avoid anomalies 
grammatical construction not to be followed accurately (45.) —No part 
of will to be rejected as destitute of meaning (2b.)— Succession Act, 
s, 72 (1b.)— Effect means legal effect (oh) —Steps to interpret a will in 
order to give effect to it (pp. 108, 109). 


Rule 4. The meaning of any clause in a will is to be 
collected from the entire instrument, and all its parts are 
to be construed with reference to each other; and for this 
purpose a codicil is to be taken as forming part of a will. 


Succession Act, s, 69 (p. 109)— The spirit of a will may over- 
come the letter (7b.)—True mode of construing a will (2b.) —Trans- 
position of a clause or an expression in a will are permitted when 
otherwise senseless and contradictory (p. 110). 


Rule 5. General words may be understood in a res- 
tricted sense where it may be collected from the will that 
the testator meant to use them in a restricted sense; and 
words may be used in a wider sense than that which they 
usually bear, when it may be collected from the other 
words of the ‘will that the testator meant to use them in 
such wider sense. f 

Corollary.—If the same words occur in different parts 
of the will they must be taken to have been used every- 
where in the same sense, unless there appears an nennen. 
to the contrary. i 

^ Succession” Act, ss. 70, 73 (p. 110) — Principle upon which tọ 
proceed to interpret a will (15.)—- Common meaning to be given to the 
words unless something reasonably plain upon the face of the document 
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shows that they are not used with that meaning ($b.)— Conten; 
tion of limited construction, onus of proof (4b.)—General rule of 
construction where a particular class is spoken of and general words 
follow (p. 111)—General words refer to larger genus if particular 
words exhaust a whole genus «4b.)— A. bequest of furniture and 
other movable goods includes money (ib)— Meaning of “house- 
hold" in a gift of household furniture and effects (ib.)— Words 
"heir and malik” as applied to a woman were construed by Privy 
Council in a restricted sense in Mahomed Shumsool v. Shewukram 
(pp. 111, 112)—On the other hand iu Lala Ramjeewan Lal vw. 
Dal Koer the word *' Malik " as applied to a Hindu daughter was held 
to confer an absolute estate (p. 112)—The word *' Dakhilar,” meaning 
of (45.)— The intention to use the same words in different parts of the 
will in different senses must be strongly indicated (4b.))— But the 
same words applied to different subject-matter may bear a different 
meaning (25.)— Technical words shall have their legal effects unless 
testator meant otherwise (p. 113)— A clear devise cannot be altered, 
modified or cut down except by clear words to that effect (ib.)—* For 
your maintenance" followed by an express power of alienation held 
to confer an absolute interest (4b.). 


Rule 6, Where any word material to the full expres- 
sion of the meaning has been. omitted it may be supplied 
by the context. 

Succession Act, s. 64 (p. 113)— Discretion of Court to supply 
words in a will (¿b.)—Such cases are divided into two heads: (1) 
When the will is in itself capable of bearing any meaning unless some 
words are supplied ; (2) Where there is a clear and precise gift and a 
contingent limitation over, which is clearly expressed, but is not 
commensurate with the previous gift like Spalding v. Spalding ; or 
where there has been a defect as in Spalding v. Spalding and Abbot v. 
Middleton (pp. 113, 114)—Addition or rejection how made where 
contents of a will show that a word has been undesignedly omitted 
or undersignedly inserted (p. 114). 


LECTURE VII.:—Wivrs-—contd. 


Rule 7. A wrong description does not avoid bequest. 


Maxim, “ Falsa demonstratio non nocet," practically includes two 
maxims, '* Nihil facit error nominis cum de corpore constat" and "Veritas 
nominis tollit errorem demonstrationis” (p. 115)— Succession Act, s. 63 
ill. (a) (ib. )—A striking instance of “an error as to a name is nothing 
where there is certainty as to the person” (75.).—Succession Act, s. 63, 
ills, (b) and (c) (p. 116)—A bequest te six grandchildren by name but 
one name was repeated and another was omitted held in favour of all 
the grandchildren in equal share (ib.)—Succession Act, s. 63, ill. (e) 
(ib.)— Primá facie the right name is to govern and the falsa demons- 
tratio is not to take away the veritas nominis but construction must 
depend on facts of each particular case (1b.)— Persona designata defined: 
(pp. 116, 117)—Wills Act, s. 33 (2b.)—A bequest to a class and to 
persone designate explained (ib.)—Property may be given to an: 
illegitimate child persona designata but not as a child simply (2b.)— 
A bequest to adopted son by name is valid although adoption is as a. 
matter invalid (4b.)—Succession Act, s. 65 (p. 118)—-Ss. 63 and 65 of 
Succession Act compared (4b.) — Entirety expressly and definitely given 
shall not be prejudiced by an imperfect and inaccurate enumeration: 
of the particulars of specific gift (45.)-— W here description is made up 
of more than one part, one is true and the other false ; if the true part 
describe the subject with sufficient legal certainty, the false part will 
be rejected and the devise will not be vitiated (ib.)—If the language is. 
clear but does not fit owing to insertion of some words, the Court may 
reject the part that makes it inapplicable (p. 119)—-Application of the 
doctrine of False demonstration (ib.)—Characteristic of cases within 
the rule (ib.)—Intention once found, erroneous description is treated: 
as mere surplusage and rejected following the maxim *" utile per: 
inutile non vitiatur (25). 


Rule 8. If the will mentions several circumstances as 
descriptive of the thing which the testator intends to 
bequeath, and there is any property of his in respect of 
which all those. circumstances exist, the bequest shall be 
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considered as limited to such property, and it is not lawful 
to reject any part of the description as erroneous, because 
the testator had other property to which such part of the 
description does not apply. 


Succession Act, s, 66 (p. 119)—In judging whether a case falls 
within this rule any erroneous description liable to rejection under 
8. 65 of Succession Act is to be considered as struck out of the 
will (ib.)—Rule of construction where a given subject is devised and 
there are found two species of property (p. 120)—Where property 
exactly fits the description, the whole of that property and nothing 
more passes (2b.)—Lord Bacon’s maxim * Non accepi debent verba 
$n demonstrationem jalsam quæ competunt in limitationem veram ' 
explained (¿b.)— Dictum of Alderson, B. (ib.). 


Rule 9. Where the words of a will are unambiguous, 
but it is found by extrinsic evidence that they admit of 
applications, one only of which can have been intended 
by the testator, extrinsic evidence may be taken to show 
which of these applications was intended. 

Succession Act, s. 68 (p. 120)—Mode of obtaining intention of 
the testator (ib.)—-Only case where extrinsic evidence to show inten- 
tion of the testator can be properly admitted (p. 121)—In case of 
equivocation evidence of previous intention to solve the latent am- 
biguity may be received (7b.)—Case in which the description in the 
wil is applicable indifferently to. and correctly describes, more 
than one subject, the principle upon which they proved may be ex- 
plained (ib.)— Averment to take-away surplusage is good (p. 122) 
—Eyidence only determines what subject was known to the testator 
by the name or other description be used (75.)— Where a person has 
been fully described by name and description evidence to show that 
there is another person of the same not admissible (25.)—In case of 
devise to a relation if there be two persons of the same name, one 
legitimate and the other illegitimate, the legitimate relation is to be 
preferred (ob). No equivocation arises where person or thing does not 
accurately answer the description (ib.). 


Rule 10. Where there is an ambiguity or deficiency on 
the face of the will, no extrinsic evidence as to the intention 
QF the testator shall be admitted. 

. Sugeession Act, s 68 (p. 192;— Where words of a will aided 
hx light. of material facts are not sufficient to determine teatator's 
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intention, no evidence will be admissible to prove the same 
(pp. 122,123)—In such cases the will is void for uncertainty (p. 123) 
—Judgment of a Court in expounding a will must be simply 
declaratory of what is ia the will (15.)—' Test in expounding a will 
(ib.)— Extrinsic evidence was not admitted to prove intention of the 
testator in Administrator-General ve Money (ib) 


LECTURE VIIIl.—Witts—conid. 


Rule 11. If full effect cannot be given to the intention 
of the testator, effect is to be given to it as far as 
possible. 


Succession Act, s. 74 (p. 124)—Illustration to this section is no 
guide to construe Hindu wills (?b.)— Tf the expressed intention of 
testator points to an illegal object, no effect can be given to that 
object (b.)—Swuccession Act, s. 104, as to accumulation (ib )—A trust 
for perpetual accumulation as regards wills of Hindus is void (4b.)— 
Direction to accumulation (a) invalid where inconsistent or repugnant 
to gift; (b) permissible with proper limitation (p. 125) — Remarks of 
Trevelyan, J., on the question of accumulation (75.)— Lord Kenyon's 
expression as to the principle upon which this rule is based (p. 126)— 
Giving effect to general intent at the sacrifice of a particular intent 
should not be done without actual necessity (¿b.)— General intention 
creating a known estate of inheritance ought to be effected (ib.)—An 
attempt to create an estate tail by Hindu is void (2b.)—Charities 
favoured in law (ib.)—Bequest in favour of individual and charity 
distinguished (pp. 126, 127)— Doctrine of cy prés (p. 127)—In absence 
of general charitable intention if particular object cannot be answered, 
the next-of-kin will take (p. 128)— Doctrine of cy prés applied in 
Longbottam v. Satoor (pp. 128,129). | Case where bequest to second 
Sadávarat not void for uncertainty (p. 129)—In Morarji v. Nenbai 
bequest to dhurm was held to be invalid but that to Sadávarat valid. 


Rule 12. Where two clauses in a will are irreconcilable, 
se that they cannot possibly stand together, the last shall 
prevail. | 

Succession Act, s. 7D (p. 130)—Maxim “Cum duo inter se pug- 
nantia reperiunter $n testamento ultimum vatum est. (ib.)— Where 
two clauses repugnant to each other are found in a will, the last. 
prevails / ib.)— Reason of this to be found in the nature of a will : will 
being ambulatory and revocable during testator's life-time (ch). - 
Subsequent will prevails over a prior will when the two wills are - 
inconsistent to each other (ib.)—A codicil prevails over a bequest in 
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the will of which it is a codicil and a subsequent codicil prevails over a 
prior one (75.)—In case of two devises in foe of the same property the 
devises take concurrently (?5.)—In Ulrich v. Litchfield both legatees 
may take together without any violence to the construction (pp. 130 
131)— Rule laid down by Lord Coke as to gift of the same property 
to two different persons (p. 131)—Settled rule, however, that prior 
devise must not be disturbed further than is necessary to give effect 
to the posterior gratifying disposition (1b.)—A clear gift can only be 
altered or vetracted by the most plain, unambiguous and unequivocal 
words (CV 


Rule 13. A will or bequest not expressive of any definite | 


intention is void for uncertainty. 

Succession Act, s. 76 (p. 132)—Indulgence allowed to ignorant, 
unskilful and negligent testator (4b.)—Duty of judicial expositor in 
such wills (7b.)—Conjecture not permitted (ib )— An heir is not to be 
disinherited unless by express words or necessary implication (25.)— 
Execution of a twist shall be under the control of the Court (75.) — To 
the validity of every disposition it is requisite that there be a definite 
subject and object (p. 132, 133)—Instances of bequests that are void 
for uncertainty (pp. 133, 134) — Devises held to be good following the 
maxim “ Jd certum est quod certum reddi potest." 


Rule 14. The description, contained in a will, of pro- 
perty the subject of the gift, shall, unless a contrary 
intention appear by the will be deemed to refer to and 
comprise the property answering that description at the 
death of the testator. 

Succession Act, s. 77 (p. 131) —Generie disposition (25.) —Provi- 
sion of the section includes after-acquired property unless contrary 
intention of the testator shown in his will (p. 135) Wills Act, a 24, 
effect of (25.) — Will to be considered as made immediately before the 
testator's death (45.)—Only exception to this is where testator refefs 
to the date of the will as the point at which the quantum of property 
is to be ascertained (7b.)—-Additions to property made between the date 
of the will and that of testator's death (15.)—Specific gift may be 
invalidated for uncertainty (p. 136)—Where a. testator devises a 
house by description and afterwards acquires anothor in the same 
place, the devise void for uncertainty unless ascertained by extrinsic 
evidence (45.) — Effect of Statute not to be frittered away by catching at 
doubtful expressions for taking a case out of its dperation (p. 137). 


LECTURE IX.-—Wuius—cornte. 


Rule 15. Where property is bequeathed to any person, 
he is entitled to the whole of the interest therein, unless 
it appears from the will that only a restricted interest was 
intended. 

Succession Act, s. 82 (p. 138)— Estate bequeathed without ex- 
press words of iuheritance would carry an estate of inheritance 
according to Hindu Law (i.)—If an imperfect description be added 
as a gift of inheritance an estate of inheritance would pass (7).)— 
Gift in terms of an estate legally inheritable with superadded words 
restricting power of transfer would be rejected as repugnant (ib.)— 
S. 159 of Succession Act to be read with this Rule (75.)—AÀ devise of 
the usufruct of the land passes the land itself (pp. 138, 139) — Rule 
founded on feudal law (p. 139)— Bequest of rents and profits of an 
estate with no intention in will to pass the estate is void (ib.)—A 
devise does not pass an absolute.estate where estate vested in trustees 
and income to be given as maintenance (25.)— Case where direction in 
a will was held to confer only a life-estate on testator's son (i5.)-— But a 
devise of movables in the same will was held to confer an absolute 
gift of property (pp. 139, 140)— Where property given to daughter 
and her son with express prohibition against alienation by daughter 
held to confer a life-estate on daughter with remainder to her son 
(p. 140)—But a bequest of specific share of estate with power of 
alienation was held to confer an absolute estate (ib.)— Decisions as 
regards devises of immovable property to Hindu widows (pp. 140— 
142)— Rules of construction stated in Soo oorjeemoney Dassee v. Dino- 
bundhoo Mullick (p. 140)—In Mahomed Shamsool v. Shewakram 
a gift to the widow of testator's son with qualification that the widow 
and her daughter ‘are and shall be heir and malik” was held only to 
confer a life-estate on the widow (pp. 140, 141)—Priv y Oouncil on 
this point (p. 141) — Where a Hindu testator devised his real and 
personal estates and effects to her and her heirs and assigns for ever 
and appointed her sole executrix the devise. was construed as confer 
ring an absolute estate on the widow (b. )—Statement in a docunién . 
held to be testamentary document and devise to widow and her daughter ` 
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as maliks of his property held to confe» an absolute estate (ib.)— 
Common rule of Hindu law as laid in Koonj Behari Dhur v. Premchand 
Dutt (pp. 141, 142) —In Hari Lall v. Bai Rewa, where a widow was to 
take possession of and enjoy the property just as the testator, but the 
devise neither contained words of Inheritance nor any direct power 
of disposition was given to her, the devise was held to confer only a 
life-estate (p. 142)—In Lala Ramjewan Lall v. Dilkoer, the word 
* Malik" passed an absolute estate to testator's daughter, though 
without power of alienation (/5.)—S. 125 of Succession Act (ib.) 


Rule 16. Where property is bequeathed to a person with 
a bequest in the alternative to another person or to a class 
of persons, if a contrary intention does not appear by the 
will, the legatee first named shall be entitled to the legacy, 
if he be alive at the time when it takes effect; but if he be 
then dead, the person or elass of persons named in the second 
branch of the alternative shall take the legacy. 


Substitutional gifts—its object—its nature (p. 143)—Hxecutory 
devise and. substitutional gifts distinguished (/5.)— When the word 
“or” may be read as “and” (ib.) —When an estate of inheritance 
intended to be given is void beyond life of donee, and there is & gift 
over in a specified event for the void gift, such gift over is good (ib.)-— 
Gift over in a Hindu will to a class some of whom incapable of taking 
the gift how to be construed (p. 144)—How to give effect to general 
and particular intention when particular intention fails (15.) 


Rule 17. Where a bequest is madé to a class of persons 
under a general description only, no one to whom the words 
of the description are not in this ordinary sense applicable 
shall take the legacy. 


Succession Act, s. 85 (p. 144)—‘ A gift to a class " explained 
(ib.)—When a gift is said to be made to a class (pp. 144, 145)—A 
gift to “my children," meaning of (p. 145)—A gift may be a gift to 
a class if though a particular individual named (i0.)—In a gift on 
class an individual may be named by the testator by way of precau- e 
tion (i5.)— Where gift to a class made in terms is a gift to @ class - 
simply, unless «the number of persops constituting the class is stated* 
(ib.)—Gift to a class and gift to "individuals, explained (p. 146)— 
Périod of distribution, meaning of (ib.)— When a gift is said to bé 
immediate (id, )— When a gift is said to be postponed (pp. 146, 147) 
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—Primd facie right to taka under a specific gift made to each member 
of a class (p. 147). 

Rule 18. Where a bequest is made simply to a described 
class of persons, the thing bequeathed shall go only to such 
as shall be alive at the testator's death. 


Succession Act, s. 98 (p. 147)—Hxception to this rule (:5.)— 
Class of persons standing in a particular degree of kindred to a speci. 
fied individual to whom property bequeathed, but possession of it 
differed till a later time than the testator's death, the property will 
go to such of them as shall be then alive and to the representatives 
of any of them who have died since testator's death (/5.)— Opinion 
of Pontifex, J., in Maseyk v. Ferguson (pp. 147—149)—Intention of 
Logislature in framing s. 98 of Succession Aet (p. 148)—Child of 
testator’s brother born before the period of distribution is entitled to 
participate as a member of the class (25.)— Persons who are excluded 
from participating (p. 149)— First part of the rule, explained (45.)— 
Second part of the rule, explained (p. 150) — Where a gift is partly im- 


mediate and partly postponed, it should be regarded as immediate (ib. ). 


Rule 19. Where two legacies are made to the same per- 
sons in à wil or a codicil, unless a contrary intention is 
shown, if the legacies are of the same specific thing, he is 
entitled to receive that specific thing only ; if the legacies are 
of the same amount or quantity of a thing, he is entitled to 
one such legacy only; and if the legacies are of unequal 
amounts or of different specific things, he is entitled to both. 


Corollary—Where two legacies, whether equal or un- 
equal in amount, are given to the same legatee, one by a will 
and the other by a codicil, or each by a different codicil, the 
legatee is entitled to both legacies. 

* Succession Act, s. 88 (p. 151)—The word ‘ will” does not in- 
elude a codicil for the purposes of this rule (ib.)— S. 88 deals with 
cumulative legacies (7b.)—Principles on which it is based (ib,)—(a) 
When the specific thing is given twice it is one gift (ib.)—(b) 
Presumption where the legacies are given by different writings. 
(ib.)—(c) Presumption where legacies of the same amount are given 
by the same document (pp. 151, 152) —Maxim “en necessitate rei” 


(p. 151)—Double gift of the same specific thing (p. 152) —Legacies - 


of equal amount given by the same instrument, though merely 
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repetitions, there may be an intention to give both (75) — n instance 
for the same (pp. 152, 153) — Bequest to the same individual by two 
different codicil to the* same will, second bequest was treated as 
cumulative and held that he was entitled to take both (p. 153)—But 
legacies by a subsequent instrument described by testator to be last 
wil and testament have been meant to be substitutional and not 
cumulative (75,)—-So also a legacy by a third codicil with words 
“not having time to alter my will aud to guard against any risk," 
held to be a substitutional one and not cumulative (¿h.)—A legacy 
given by two codicils executed at the same time and in the presence 
of, and attested by the same witnesses, and with same provisions : 
hel Wo be sy bstitutional and not cumulative (pp. 153,154) — Such is 
the case where later gift is merely explanatory of the former one 
(p. 154)—In case of double coincidence, repetition and yot accumu- 
lation was intended (¿b ) —Will must contain testator's motive and not 
merely a description (76.)—The term * Servant " is merely descriptive 


in the case of gifts of equal amount to a “servant ” (45.) 


Rule 20. A residuary legatee may be constituted by any 
words that show an intention on the part of the testator 
that the person designated shall take the surplus or residue 
of his property. 

Succession Act, s. 89, ill. « (p. 154)—To constituate a residuary 
legatee particular mode of expression is not necessary (/5.)—Only 
testator’s intention requisite (75.) —Implication impossible when there 
is no certainty as to person or as to estate (/b.)— Reasonable degree 
of certainty is necessary for implication of gift (p. 155)—“ Surplus " 
and “residue,” meaning of (7b.)~—Words in will that are held to 
create a general residuary bequest (/5.) —Stipulation in a will where 
property so dedicated passed under the residuary devise (75.) — Right 
of residuary legatee nominated generally (ib.)— What is carried by 
a residuary bequest of personal estate (/5.)--* A. residuary clause 
poses a lapsed legacy " on what this general rule is founded (p. 156). 


Rule 21. Ifalegatee does not survive thetestator, unless 

a contrary intention appears in the will, the legacy lapses 

and forms part of the residue, unless such legacy comprises 

a portion or the whole of the residuary estate, in which case 
. the share comprised in the legacy goes as undisposed of. 

Succession Act, ss. 92, 95 (p. 156)— Requisites on the part of 

testator to prevent a legacy from lapsing (iit) —A. devise that was 
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held not to prevent the bequest to one of the residuary legatees 
who died in testator’s life-time lapses (ib.)—A will that designs 
to prevent the lapsing of a legacy must be specially penned (75.)— 
Proof necessary to entitle a representative of the legatee to receive 
the legacy (p. 157)—Succession Act, s. 92, ill. f (/5.)—No pre- 
sumption of law arising from age or sex as to survivorship among 
persons died at one and the same time (/b.)— Onus of proof (ib.}— 
Exception to the rule of lapse: (a) Gifts to a class (p. 157); (6) 
Substitutional gifts (p. 158) ; (c) Bequest to lagatees as joint tenants 
(pp. 158—160)—Tenancy-in-comimon (p. 160) ; and (d) Bequests to any 
child or other lineal descendant of the testator who dies in testator's 
life-time, but leaves a lineal descendant surviving the testator (pp. 161, 
162)—S. 96 of Succession Act and s, 33 of Wills Act in England 
compared (p. 162)—The effect of the section (/6.) —'l'he words of the 
section point at no particular period of death within testator’s 
life-time (p. 163)--The words “shall die” speak from the death of 
the testator (¿b.)—Requisites to prevent the lapse of a legacy toa 
legatee, being a child or other issue who died at the testator's life- 
time (76.) 


LECTURE X.— Witis—corneld. 


Rule 22. Ifa legacy be given in general terms without 
specifying the time when it is to be given the legatee has 
a vested interest in it from the day of the death of the 
testator, and if he dies without having received it, it shall 
pass to his representatives. 

Succession Act, s. 91 (p. 164)—Law favours the vesting of 
estates (72.)— Time when the property which is the subject of dis- 
position will belong to the object of gift (/b.)— Devise or bequest in 
favour of & person in esse simply confers an immediately vested 
interest (ib.)—Effect of introducing words of futurity into the gift 
(‘b.)-—General rule of construing where a testator creates a particular 
estate, and then goes on to dispose of the ulterior interest, expressly 
in an event which will determine the prior estate (pp. 164, 165)— 
Rule illustrated (p. 165)—Estates devised are held to be vested 
(/b.)—Rule for guidance of the Courts of Westminster in construing 
devises (/5.) — Effect of “if ” and “ when” upon titles of estates (/b )— 
Extent of meaning of the words "to be paid” in s. 91 of Succes- 
sion Act whens, 91 is read with s, 106 of the Act (p. 166). 


Rule 23. Where by the terms of a bequest the legatee is 
not entitled to immediate possession of the thing bequeathed 
aright to receive it at the proper time, shall unless à 
contrary intention appears by the will, become vested in the 
Jegatee on the testator's death. 


Succession Act, s. 106 (p. 166) — Transfer of Property Act, s. 19 

(/b.)— Estates and interest in property (1) vested in possession ; 
(2) Vested in interest but not in possession ; (3) Contingent, and 
(4) Conditional (pp. 166, 167)—Succession Act, s. 118 (p. 167)—' 
When an estate once vested will not be divested (/5.))— But on the“ 
happening of events that are to precede the vesting of substituted 
dévise vested estate will be div ested (i5.)— Events include the personal" 
quélification of the. substituted *devisee (i5) — Cases. illustrated 
. (ib. ) —Süccession Act, s. 119 (ib. )— Succession Act, a. 118, ill. d (/0.)— 
The substituted devisee must be in existence at the testator's death 
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as far as Hindu law is concerned (p. 168)—Succession Act, s. 120 
(i5.)— Succession Act, s. 111 (i5.)—Succession Act, s. 107 (/b.) — Effect 
of legacy if no time fixed for the specified uncertain event (¿b.)—An 
estate vested but subject to be divested on the happening of a 
specified event and a contingent eState distinguished (pp. 168, 169).— 
Onerous bequest—Succession Act, ss. 109, 110 (p. 169)— Condition 
considered to have been fulfilled if it has been substantially complied 
with s. 115 (/5.) —Presumption may be rebutted if the will manifest 
a sufficient intention to the contrary (/6.)—Principle illustrated 
(p. 170)-—Consent to a marriage refers to first marriage and 
condition does not extend to second marriage (/b.)—Conditional 
bequest must not be impossible ; Succession Act, s. 113 (7b.)—Or it 
must not be contrary to law or morality: Succession Act, s. 114 (ob) 


Rule. 24. When a legacy is bequeathed absdilutely to, 
or for the benefit of, any person, but the will contains a 
direction that it shall be applied or enjoyed in a particular 
manner, the legatee shall be entitled to receive the legacy 
as if the will had contained no such direction. 


Succession Act, s. 125 (p. 170)— Word “fund” used in that 
section—but the rule must obviously refer to all classes of legacies 
(pp.170, 171)—Right of donee to claim the gift without applying 
it to the specified purpose where the purpose of the gift is the benefit 
solely of the donee himself (p. 171)—Cases to the effect (75.) — Court 
not to compelthat to be done which the legatee may undo the next 
moment (25.)—A bequest of money to be laid out in planting trees 
held to be primarily for the benefit of the owners (7b.)—In Bai 
Bayi v. Jamnadas, the bequest came within provisions of s. 125 of 
Succession Act, and the widow was entitled absolutely to the 
bequest (p. 172)—In ln re Elliott, where a bequest was made to the 
plaintiff subject to payment of certain debts and appointing her 
extcutrix made certain directions : held that direction to pay legacies 
imposed no obligation on plaintiff to sell, and that directions are 
repugnant and void, and that property belonged to plaintiff absolutely 
. (45.). 

P-ecatory Trusts (p. 172)—Rules with regard to them (pp. 173, 
175) — Rules laid down by Wood, V. C., in Cattlin v. Brown (pp. 175, 
17$)— Doctrine of Precatory Trust not to be extended (pp. 176— 
178)— Reason for the same (p. 177)—4A devise over including two 
contingency may be:divided though included in one expression 
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(p. 178)—A recital in will establishing perpetuity not allowable in 
law does not invalidate subsequent trust (75.)-— Restriction as to power 
of accumulation : s. 104 of Succession Act and English law compared 
(ib.)--Object of s. 105 of Succession Act (pp. 178, 179)—-Table of 
Consanguinity : s. 24 of Succession Act (p. 179)—Charity, definition 
of (ib.)—Applicability of ss. 78-81, 84, 86 and 87 of Succession 
Act to those governed by Hindu Wills Act or Oudh Estates Act 
(pp. 179, 180). a2 


LECTURE XI. 


AE ELS 


STATUTES. 


Statutes, definition of (p. 181)—Its functions (:b.)—Province 
of Legislature in enacting Statute (75.)— Duty of Courts as regards 
Statutes (ib.)—Province of Legislature and Judges distinguished (pp. 
181, 182) — Classes of Statutes (p. 182)—General and special Statutes, 
defined (7b.)—Remedial and Penal Statutes, defined (2b.)—Statutes 
on Pari Materia, defined (pp. 182, 183)— Temporary Statutes, defined 
(p. 183)— Division of law by Bentham (75.)— Definition of Substantive 
and Adjective "Law (2b)—Statute is the will of Legislature (7b.)— 
Statutes to be expounded according to the intent of them that made 
it (ib.)—Object of interpretation (¢b.)—Task when intention is 
expressed and when not (7b.)—-General heads of the subject of inter- 
pretation of Statutes (p. 184) —Power of Governor-General to make 
Laws and Regulations (2b.). 


Rule 1. Alllegislation is prima facie territorial. 


Who are bound by legislation (pp. 184, 185) — Extent of terri- 
torial jurisdiction (p. 185)—In personal action a decree pronounced 
an absentum by a foreign Court is an absolute nullity (p. 186)— 
Jurisdiction of Court upon non-resident foreigner (pp..186, 187)— 
General presumption is that the Legislature does not intend to exceed 
its jurisdiction, Statutes are not intended to do that which is against 
the comity of nations (p. 187)—Intention of Legislature should be 
expressed with irresistible clearness (7b.)—Aoct of Imperial Parliament 
limits the power of the Indian Legislature (pp. 187, 188). 


Rule 2. A Statute ought to be so interpreted that if it 
can be prevented, no clause, sentence or word shall be 
superfluous, void, or insigniflcant. 


Words of a Statute must be construed so as to give a sensible 
” meaning to them (p. 188)— General rule for the construction of Acts 
of Parliament (ib.)—Act of Parliament how construed when inten- 
tion of the Legislature is not clear and when it is clear (pp. 188, 
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. 189)— Kule of law upon construction of all Statutes whether penai 
or remedial (p. 189)--Presumption is fer simple and literal con- 
struction of words, but literal construction ought not to prevail 
if opposed to intention of the Legislature (ib.)— Technical and popular 
meaning of words and phrases how assumed (pp. 189, 190) — The words 
" beyond the seas" are synonymous in legal import with the words 
“out of the realm,” “ out of the land,” or “out of the territories ” 
in Statute of Limitation (p. 190). 


Rule 3. When the language is plain and unambiguous 
and admits of one meaning only, that meaning and that 
meaning alone, must be given to it. | 


Interpretation not allowable where no need (p. 190)— Maxim 
** Absoluta sententia expositum non eget” (ib.)-—Legislature must be 
intended to mean what it has plainly expressed ($4b.)—1f Legislature 
enact anything in a language clear, unequivocal and capable of only 
one meaning, it must be enforced even though it be absurd or 
mischievous (7b.)—However unjust, arbitrary or inconvenient the 
intention conveyed may be, it must receive its full effect (p. 191)— 
Duty of Court is not to make the law reasonable but to expound it as 
it stands (25.)— Words may be modified or varied where their import 
is doubtful or obscure (pp. 191, 192) —General object of legislature 
or the meaning of its language how determined (p. 192) —Intention 
of the legislature how to be ascertained (2b.)— Exception to Rule 
3 (p. 193)—Statutes are to be construed not according to their 
mere letter, but the intention and object with which they were made 
(pp. 193, 194)— Equity, definition of (p. 195). 


Rule 4. Words ina statute are to be read with reference 
tothe subject-matter they refer to and are controlled by 
the eontext. 


Right of Court to depart from the intention of the legislature as 
appearing from the words used (p. 195)— But where two eqnstructions 
open, more reasonable of two may be adopted (ib.)—AÀny construction 
would be rejected to avoid injustice and absurdity, unless the polioy 
and object of the Act required (p. 196)—In some cases the word 
' must" or “shall” may be substituted for the word “may” to "give. 
effect to the intention of the legislature (i5.)— The construction and 
A meaning given by the Privy Council to ss. 20 and 210f Act XIV of 
1859; and to Charter of Bombay High Court (pp. 196-—198)— 
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Steps to arrive at the real meaning as laid down by Lord Coke (p. 198) 
—-A manifest inaccuracy should be eliminated and true intention of 
the legislature should be followed (pp. 198, 199). 


Rule 5. General provisions in the same Statute or other 
Statutes are not to control or repeal the special provisions. 
The special provisions are to be read as excepted out of 
the general provisions. 


Case that falls within the special provision must be governed 
thereby and not by the terms of tbe general provision (p. 199)— 
This rule provides the only way of reconciling general and special 
Statutes (¿b.)— Where the provisions in a special Act are inconsistent 
with the provisions of a prior general Act; the provisions of the 
general ‘Act must yield to those of the special Act (p. 200)—A 
general later law does not abrogate an earlier special one by mere 
implication (2b.)—Maxim “ Generalia specialibus non derogant’ 
(45.)—General Statute is read as silently excluding from its operation: 
the cases which have been provided for by the special one (p. 201). 


LECTURE XUl.—Srarures—concld. 


Division of a Statute in five parts (p. 202)—-Marginal notes to 
sections do not form part of an Act (15.)—T'itle, importance of (pp. 202 
203)— Preamble is a recital of some inconvenience  (75.)— Proper 
function of preamble (zb.)—lnterpretation-clause, importance of (EA 


Rule 6. Where the enacting part is unambiguous, the 
preamble cannot be resorted to control it; but where it is 
ambiguous the preamble can be resorted to explain it. 


Language of the sections of a Statute being clear, preamble can- 
not be resorted to restrict the operation (p. 203)—Preamble to a 
Statute, purpose of framing a (pp. 203, 204)—-Where intention of 
legislature declared hy preamble, effect is to be given to it to this 
extent (p. 204), —Where object or meaning of an enactmont is 
ambiguous, preamble is a good guide to find out the meaning (¢b.)— 
Preamble is a key to open the understanding of the cnactment (bi 


Rule 7. An interpretation-clause should be used for 
the purpose of interpreting words which are ambiguous or 
equivocal and not so as to disturb the meaning of words 
which are plain. 


Object of an interpretation-clause is to get a uniform and con- 
sistent interpretation of many words appearing in various Acts in 
order that system of laws should harmonize as a whole (p. 205)— 
Effect where interpretation-clause extends the meaning of a word 
(ib.) —Sometimes a term may be defined as ex abundanti cautela 
(45.)—Interpretation-clause is not to be taken as substituting one set 
of words for another (ib.)— Extended meaning given to g word by 
interpretation-clause does not follow it if the same word be used more 
than once in the Act (p. 206). 


Rule 8. If the enacting part and the schedule caynot 
be made to , correspond, the latter must yield to SS 
former. ` e : 
KE Schedule as a rule generally appended to an Act for the sake of 
convenience (p. 2 — Forms in Schedule are inserted desc y as 
UV BDWS 0000 05 05. 00 A 7" sus d 
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examples, and are only to be followed implicitly so far as the con- 
venience of each case may admit (ib.). 


Rule 9. When the language of a Statute is ambiguous, 
the Court is entitled to take into consideration—-(1) What 
was the law before the Act was passed; (2) What was the 
misehief or defect for which the law had not provided ; (3) 
What remedy the Legislature has appointed ; and (4) the 
reason of the remedy. 


_ Remark of Halsbury, L. C., as regards the Rule 9 in Eastman v. 
The Comptroller-General (pp. 207, 208)—This rule (9) is analogous 
to the rules relating to deeds and wills that the interpreter should 
so far put himself in the position of those whose words he is inter- 
preting so as to be able to see what those words relate to (p. 208)— 
Mode in which Consolidating Acts and Acts intended to codify a 
particular branch of the law are to be construed (7b.)—Remark of 
Lord Halsbury, L. C., in Vagliano v. Bank of England (ib.)— 
Remark of Lord Harschell in the same case (pp. 208, 209)—Object 
of consolidation is to collect the statutory law and to bring it down 
to date (p. 209)—Proceedings of Legislature are not legitimate aids 
in construing the Act (p. 210)—Such proceedings include Reports of 
Indian Law commissioners, proceedings of the L. C., Reports of Select 
Committees of the L. C., draft stage of the Bil], and statements of 
objects and reasons attacbed to Bill (7b.) 


Rule 10. Remedial Statutes must be construed liberally 
and Penal Statutes strictly; and in each case when the 
meaning is doubtful in the manner most favourable to the 
liberties of the subject. 


Remedial Acts, definition of (p. 210)—Statutes extending the 
franchise, taking away penalties, etc., are to be liberally construed (cb) 
What is liberal construction of a Statute (pp. 210, 211)—Sertled rule 
of construction in expounding remedial laws (p. 211)— Penal Statutes, 
extent of (pp. 211, 212) - Some Remedial Statutes are partly penal 
(p. 212).—Nothing to be regarded as within the meaning of & Penal 
Statute, which is not within the letter (7b.)—But where a Statute 
imposes a duty, it without express words gives an action (p. 213)— 
Difference between. cases where Court or its officers omite to do- 
what is intended by Statute to be done and those where ee do 
what is not intended by Statute (p. 214). 
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Rule 11. Statutes are prima facie deemed to be pros- 
pective only. 


General rule of construing Statutes as laid down in Bac. Abr, 
439 “Statute C" (pp. 214, 215)— Rights already acquired not to be 
affected by retrospective action of a new law (p. 215)— General rule 
regarding procedure (żb.). 


Rule 12. A Statute is not to be held to be repealed by 
implication unless the repugnancy between the new provi- 
sion and the former Statute be plain and unavoidable. 


Repeal must, if not express, flow from necessary implication 
(p. 216)—Clause of repeal necessary to repeal positive provisions of a 
former Statute (7b.)—-Subsequent atlirmative general enactinent cannot 
repeal special enactment by implication (ih.)—Act of Parliament 
cannot be repealed by non-user (76.). 


Rule 13. Where a Statute creates an obligation, and 
enforces the performance in a specified manner, it is a 
general rule that performance cannot be enforced in any 
other manner. But if an obligation is created, but no mode 
of enforcing its performance is ordained, the common law 
may, in general, find a mode suited to the particular nature 
of the case. 


Classes of liabilities founded upon Statute (p. 217)-—Remerly 
provided by Statute must be followed (p. 218)—Form given by 
Statute must be adopted and adhered to (7b.)—-Principle stated by 
Lord Tenterden in Doe v. Bridges as to remedy (ib.) — Distinction 
between a Statute creating a new offence and a Statute enlarging the 
aibit of an existing offence (p. 219)—Subsequent Acts adding 
accumulative penalties do not repeal former Statutes (p. 330). 


Rule 14. Where the same offence is re-enacted with a 
different punishment the prior enactment i is repealed. 


H ! 
| There may be two remedies of the same Act, but they must be of © 
8 ‘different nature (Ip. 220)—-Where act or omission constitutes an 
offence under two.or more enactments how punishable (p. 221). - 


lii SYNOPSIS. [LEC. XII. 


Rule 15. A repealed Statute is considered as if it had 


never existed except as to transactions passed and closed 
taken under it. : 


Effect of repealing a Statute (p. 221)—When an Act repealing, 
in whole or in part, a former Act, is itself repealed, what effect 
follows (4b.)— Validity of contract which was illegal under a Statute 
when entered into, if that Statute be repealed afterwards (p. 222)— 
Right once acquired under a Statute cannot be taken away if that 
Statute be repealed (2b.)--And also it is not augmented (ib ). 
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THE INTERPRETATION 


DEEDS, WILLS AND STATUTES 


IN BRITISH INDIA. 


LECTURE I. 
| INTRODUCTORY. 


mA ote — mers —À— 


General Rules relating to the interpretation of written — 

instruments. | 
. "Tur subject-matter of these Lectures is the inter- 
` pretation of three classes of written instruments; for a 
deed, a will or a statute is each of them a written 
instrument (1) It necessarily embraces a very wide 
‘area; and the reported decisions dealing with the inter- 
 pretàtion of each of these three classes of written 
instruments are very numerous. The leading principles, 
: however, which govern the interpretation of deeds, 
E wills and statutes, have been very clearly laid down by 
the older English authorities, and the Courts of this 
` country have been guided by those principles when they 
: haye, been called. upon to interpret these instruments. 
: It 18 not. pr oposed therefore in these Lectures to go 
“exhaustively into the whole ‘of: the case-law-‘on. the 
“subject, - but, to. attempt to. deduce. the broad. general 
Ehe, on “whieh. it has. essei: “For Upon | ithe: i 
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wie we — take itas a general rule ‘that the deci- 
sions of Courts of Justice are the evidence of what is 
common law, in the same. manner as, in the civil law, 
what the emperor had gnce determined was to serve 
for a guide to the future (1). And it must be remerh- 
bered that it is the reason and spirit of cases that make - 
the law ; not the letter of particular precedents (2). __ 

. A deed may be defined as a formal writing of a 
non-testamentary character capable of delivery which | 
purports or operates to create, declare, confirm, assign, 
limit or extinguish some right, title or interest. 

. A will is the legal declaration of the intentions of 
a testator with respect to his property which he desires 
to be carried into effect after his death (3). 

A Statute or Act is the edict of the Legislature. 
In dealing with written instruments the importance 

of fxed and determinate rules of inter pretation is mani- 
fest, and not less manifest is the importance of a know- 
ledge of those rules. In construing deeds and 
testamentary instruments, the language of which, owing 
to the use of inaccurate terms and expressions, fre- 
quently falls short of, or altogether misrepresents, the 
views and intentions of the parties, such rules are 
necessary in order to insure just and uniform decisions ; 
and they are equally so where it becomes the duty of a 
Court of Law to unravel and explain those intricacies. 
and ambiguities which occur in legislative enactments, . 
| and which result from ideas not sufficiently precise, from 
` views too little comprehensive, or from the unavoidable. 
and acknowledged imperfections of language. -In each. 
. case, where doubt or — Paron, Peer principles : 
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„and methode: of NEEN are applied, reference being 
always had to the general scope and intention of the 
‘instrument, the nature of the transaction, and the legal 
rights and situation of the parties interested. 
Although each of these three classes of instru- 
ments are in many respects different from the other 
two, yet they all have certain common characteristics, 
-and certain fundamental rules apply to all alike. For 
instance, in the interpretation of each of these three ` 
classes of instruments, the object, and the only object, 
is to ascertain the intention of the maker or makers of 
the instrument. But the word “intention” has two 
meanings. It may be understood as descriptive either 
(a) of that which the parties intended to do, or (P) of the 
meaning of the words they have employed ; and it must 
be remembered that in the interpretation of deeds, wills 
and statutes, it is invariably used in the latter. scase. 
In other words, the question always is '* What is the 
«meaning of what the maker or makers of the instru- 
anent have said?” not “ What did the maker or makers ` 
mean to say?” The latter question is one which the - 
law does not permit to be asked ; it being a presumption 
juris et de jure, to rebut which no evidence is allowed, ` 
that the parties intended to say that which they have 
said (1)... The first general rule, therefore, relating alike ` 
d to deeds, wills and statutes, may | be stated as follows :— Se ! 


- Rule A —The obj ect of the Interpretation of deeds, wills * ji 
" and statutes must be to ascertain the expressed meaning ` 
^or intention of the maker or makers of the instrument, the. 
certet meaning being equivalent to the intention)... 


E "feier, upon. ‘intention: ‘either. expressly. declared. or. 
: eiae dy: just. team „apon. the; terme | of the 





5 0) Revie on Dose] (000), p.42... garg, TI IE m 
S0) Per Coleridge, Ju Shops Y. "Win x , 


o _ DEEDS, WILLS AND STATUTES, | [eee bs 


jüstrdigehf, c or ge by surrounding circumstances, i 
“where surrounding cireumstances can be called in aid, and 
Dot upon conjecture merely, that the Court . feels bound 
“to proceed (1). The question is not what the parties. 
Lo a deed may have intended to do by entering into that 
deed, but what is the meaning of the monde used in 
that deed: a most important distinction in all classes of ` 
construction and the disregard of which often leads to- 
erroneous conclusions (2). The use of the expression, 
'that the intention of the testator is to be the guide, 
unaccompanied by the constant explanation that it is 
to be sought in his words, aud a rigorous attention. 
to them, is. apt to lead the mind  insensibly to 
speculate upon what the testator may be supposed 
to have intended to do, instead of strictly. attending 
‘to the real question, which is, what that which he has. 
written means (3). .It is not the. duty of a Court of 
Justice to search for the testator’s meaning, otherwise 
than ‘by fairly interpreting the words he has used (4): 
The construction of an Act must be taken from. the 
‘bare words. of the Act. We cannot fish out what 
possibly may have been the intention of the Legislature ; 
‘we cannot aid the Legislature's defective phrasing of 
the Act; we cannot add, and mend, and, by construc-. 
tion, ‘make up.deficiencies which are left there. If the: 
E Legislature . did intend what it has not expressed elearly;. 
much more, if the Legislature intended something: 
vert y different ; if the Legislature intended ‘something 
: pretty. nearly opposite of what it said, it is not for the, 
S J mo to invent m whieh äer d de mot. a 
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with in the veis of the text (aiding. ER? construction. 
-of the text always, of course, by the context); it is not 


‘for them to supply a meaning, for, in reality, it- would 


be supplying it . . ..(1). The business of the inter- 


preter is vot to improve the statute ; it is to expound it. 
The question for him is not what the Legislature meant, 
but what its language means. To give it a construction 
contrary to, or different from, that which the words 


import or can possibly import, is not to interpret the - 
law, but to make it; and Judges are to remember that 


their office is jus dicere non jus dare (2). It must, there- 


y AE i rina Sieg, i Qrouford ` S 
pa war 646), 8 Mon. Bi: qt KÉ 


‘fore, be borne in mind that in the course of these 


lectures whenever the word “intention” is used, it is. 
used in the sense of “expressed intention " as defined 
above. 

But in the interpretation of written instruments * 


the Courts always strive to uphold, if possible, *the- 
‘entire instrument and to place such meaning upon it as 


may carry out and effectuate to the fullest extent the 


intention of the parties. The second general rule, 


therefore, may be stated as follows :— 


Rule B.—A liberal construction should be put upon. 


, deeds, wills and statutes, so as to uphold them, if possibles | 
r and carry into effect the intention of the bartio: 


, ? E 


This Rule really embodies two maxims of most 


DR application in. construing written instruments, 
namely, first, that: Aber shall be so interpreted, , if 
i possible, that: they operate. as valid instrum ents. rather: 
- than be treated. as B. nullity,. and. secondly, that ‘such. 
ch Sei, be given t ke them s 8o ,98 to ea parry c out. t and: 
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‘effectuate - io he: fullest extent. ‘the intention of the 


makers. (1). 
For this purpose :—-. 


(a) When any werd material to the full expres- 
sion of the meaning has been omitted, it- 
| may be supplied by the context(2). 
It has been decided that in furtherance of the 
obvious intent of the parties even a blank may be 


supplied in a deed (3). 


The Court is not to be deterred by an accidental ^ 
omission from putting the true signification on the 
wil (4). If the will shows that the testator must 
necessarily have intended an interest to be given which 
there are no words in the will expressly to devise, the 
Court is to supply the defect by implieation, and thus. 
to mould the language of the testator so as to carry 
into effect, as far as possible, the intention which it is of 
opinion that the testator has on the whole will sufficiently 


declared (5). 


Where the alternative lies between either supply- 
ing by implication words which appear to have beem 
‘accidentally omitted or adopting a construction which 
deprives certain existing words of all meaning, it is usual. 


to > supply, the words (6). 


= (b) The meaning of any clause ` ‘is to be collected. 
from the entire. instrument, and all dts. 


ts 
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For this purpose a codicil ig to be considered as 
part of the will (1) There are many cases upon the 
construction of documents in which the spirit is strong 
enough to overcome the letter; cases in which it is 
impossible for a reasonable being, upon a careful perusal - 
of an instrument, not to be satisfied from its contents 
that a literal, a strict, or an ordinary interpretation 
given to particular passages, would disappoint and 
defeat the intention with which the instrument, read as 
a whole, persuades and convinces him that it was 
framed (2). It is a true rule of construction that the. 
sense and meaning of the parties in any particular part 
of an instrument may be collected ex antecedentibus et 
consequentibus ; every part of it may be brought into 
action in order to collect from the whole one uniform 
and consistent sense, if that may be done (3). The rule 
is to adhere to the language and meaning of the ingtru- 
ment, remembering throughout that in adhering to the 
language you must take the full instrument as written, 
So far as any particular passage or any one statement 
Is eoncerned, if you can infer anything reasonable from 
that statement itself, then you ought to do so, and if 
you ean, you may compare that reasonable inference. 
with what seems to be manifestly apparent in other 
‘parts of the instrument (4). | | A 
7. The true mode of coristruing a wil li is to consider it | 
“as expressing in all its parts, whether consistent with law 
*or not, the intention of the testator, and to determine 
“upon a reading of the whole will, whether, assuming the 
“imitations: therein mentioned to. take effect, an interest: 
Meer winder. it Was intended under the. ircumstancos 
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do Ne conferred X ‘Thus an invalid: gift. over mae be. 
indicative of the intention of the testator not to confer. 
‘an absolute estate (2). 
‘One part of a statute must be so construed by 
-another that the whole may if possible stand (3). The 
- rules for the construction of statutes are very like those 
which apply to the construction of other documents, 
especially as regards one crucial rule, viz. :-—that, if it is 
"possible, the words of a statute must be construed so as 
to give a sensible meaning tothem. The words vught to 
be construed ut res magis valeat quam pereat. (4). This 
rule has, however, been held not to apply to Acts like the 
"Hindu Wills Act.. In Cally Nath v. Chunder Nauth (5), 
Pontifex, J., in dealing with the decision of Wilson, J., 
in Anangamonjori Debi v. Sonamoni Debi (6) said :— 
A * I also of course agree with the learned Judge that it is 
a. séttled canon of construction that a Statute ought to 
de so construed that if it can be prevented, no clause, 
Sentence, or word shall be superfluous, void or insigni- 
fieant. But can the Hindu Wills Act standing alone be 
-called a Statute within the meaning of that canon? It 
-is not even a skeleton of a Statute, but a mere heap of 
‘inarticulate dry bones, which require to be set up and. 
clothed with the flesh of the Succession Act, before the. 
Act itself can give forth any. sound. Its preamble: 
gives no intimation that it was'expedient to give enlar ged“: 
“powers over their estates to Hindu testators. On the. 
qu it was. a restricting rather than an enabling : 
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Act. ‘tt does not apple to ‘Hindus in. de ESCH 
and Bombay Presidencies, outside. the. Pre esidency _ 
towns, or to the inhabitants of the North-Western 
Provinces or the Punjab, It js scarcely likely therefore 
that the Legislature. could have intended to make any 
radical alteration in Hindu Law. It is not even called 
‘an. Act to amend and define the law of Hindu Testa- . 
mentary Succession,’ but simply ‘an Act to regulate 
the wills of Hindus. ’ | 
«Tt seems to me, therefore, that in setting, up and 
clothing each dry bone of the Treen a ‘bundle 
contained in section 2 of the Hindu Wills Act, we must 
add, either at the beginning or the end of each section 
introduced from the. Succession Act, the proviso or 
qualification contained in section 3 of the Hindu Wills 
Act.” | m o 
This view was upheld by the Court of Appeal in^ 
Ananjgamonjori Deli's case (1) White, J., in dealing 
with this point stated : —‘ Hence, in construmg.an Act | 
of the Government. of India passed in the form peculiar 
to the Hindu Wills Act, I think the sound rule of. 
construction is to give their full and natural meaning 
to tbe provisos, dud only to give effect to the 
‘enactments contained in the applied sections and ` 
chapters, so far as the latter do not contravene the. 
full and natural meaning of the provisos ; and this e 
“the sound rule of construction, although the result of: 
"carrying it out, may be, and in the present case is, that” 
some of the applied sections are rendered nugatory; 
The’ effect of. the decision in: Anangamonjori Debis e 
: Geet As. to render: part: of the. exception. to. section — 99 of 
the! Succession BE: and sections 1 100 and 1 101 KA that Aet 
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SESCH to the „wills of Hindus’ governed y the 
| Hindu Wills. Act. 


(c) Where a clause is ELM of two mean- 
ings, according to one of which it has some 

effect, and according to the other it can 

have none, the former is to be preferred (1). 


The condition in a bond was:-—“‘ If therefore Philip 
Goole shall pay to John Garnes the elder’s executors 
within one year after his death the bond shall be void.” 
Held that either the words “ John Garnes the elder's 
executors” should be ‘disjoined and be read “ John 
Garnes the elder his executor” and to be taken “ John 
Garnes the elder and his executors" or that the words 
should be wholly rejected as void and the words be 
read “to be paid to John Garnes” only (2). Ifa 
particular construction of a part of a document renders 
a contract evidenced by it inoperative, and another 
construction renders it operative and is reconcileable 
with other portions of the document, the first should 
give way to the second (3) Where a trust-deed 
contained a proviso that if any of the sons of the 
settler became insolvent, his share and interest in the 
net income of the trust-estate should cease, and 
such share should be paid for the maintenance and. 
support of his wife and son and the plaintiff, who was: 
one of the sons of the settler, filed his petition in the 
Insolvent Court on July 10th, 1894, but withdrew it: 
‘under the order of the Court on December 5th, 1894, it 
“was held that the proviso for the cesser. of the interest | 
cof any son becoming insolvent. was not. void as being ; 
T epugnant to the previous gift of the share of the net. 
V cnm thereby giving effect; to the. whole of: the deed: : 
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On the other hand, it being shown, that no distribution 
was made ‘during the Sege of the plaintiff's insol. 
vency proceedings, that no money was actually due or 
had become payable during ,the insolvency ; that no 
claim or attempt to intercept it was ever made on behalf 
of the official assignee or by the donees under the limi- 
tation over, and that the plaintiff was a free man and 
perfectly able to receive the money at the time when 
the next distribution, according to the deed, could take 
place, and it being clear from the intention of the settler 
as apparent from the deed, was to benefit his own sons 
directly and as long and as far as was practicable, it was 
further held, in order to carry out the intention of the 
settler as far as the law would permit, that the insolvency. 
proceedings were not such as were contemplated by the 
deed, and that therefore the plaintiff's interest had not 
ceased by reason of the proviso (1). Deeds and son: 
tracts of the people of India ought to be liberally 
construed. The form of expression, the literal sense, 
is not to be so much regarded as the real meaning of 

the parties which the transaction discloses (2). 

That is to say, no part of a will is to be rejected 
as destitute of meaning if it is possible to put a 
reasonable construction upon it (3). When, by acting 
“on one interpretation of the words used, wé are driven. 
' to the conclusion that the person using them is acting 
` capriciously, ‘without. any intelligible motive, contrary 
o the ordinary: mode in which men in general act 
dno similar cases, - then, if. the language admits * of 
“two constructions, ave. may reasonably and ` properly : 
: adopt: that which avoids these ‘anomalies, 4 even though . 
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the construction adopted is ‘not the most gr sammiatically : 
correct (1). Where a gift of all the testator's property: 
is followed by gifts of specific portions of it or vice 
versa both gifts may take effect (2). This is brought 
about by changing the order of the bequests. It is 
quite clear that, where a clause or expression, other- | 
wise senseless aud contradictory, can be rendered con- 
sistent with the context by being transposed, the 
Courts are warranted in making that transposition (3). 
To alter the language of a testator is evidently a 
strong measure, and one which, in “general, is to be 
justified by a clear explanatory context. It often 
happens, however, that the misuse of some word or 
phrase is so palpable on the face of the will, as that 
no difficulty oceurs in pronouncing the testator to have 
employed an expression which does not accurately 
“convey his meaning. But this is not enough : it must 
be apparent, not only that he has used the wrong word 
or phrase, but also what is the right one ; and,'if this 
be clear, the alteration of language is warranted by the 
established principles of construction (4). One of the 
earliest authorities for this construction is Sowie v. 
Gerrard (5); where a testator having four sons, devised 
lands to Richard, one of his sons, and his heirs for e ever, | 
and if Richard died within the age of one-and-twenty 
years, or without issue, then, that the lands should 
remain to his other three sons. Richard died under 
age, leaving i issue a daughter. dU was Dele, that in the. 
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¿event which had happened the devi ise over to the.threc 
sons had failed ; for, that by the words and intent, it 
was not to eommence unless both parts were performed, 
‘and that it was all one as if the disjunctive or had been 
a copulative. The ground for changing the testators 
` expression in these cases is, that as, by making the event 
of the devisee leaving issue a condition of his retaining ` 
the estate, he evidently intends that a benefit shall 
accrue to such issue through their parent, it is highly 
‘improbable he should mean this benefit to depend upon 
the contingency of the devisee attaining majority ; while, 
on the other hand. it is very probable that the testator 
should intend, in the event of the devisee dying under 
age leaving issue, to give him an estate which would 
devolve upon the issue; but that, if he attained twenty- 
one, (the age at which he would acquire a disposmg 
competency) he should take the estate absolutely ` ke." 
whether he afterwards died leaving issue or not. The 
change of or into and, therefore, see a reasonable 
for a most unreasonable scheme of disposition (1), 

The rules for the construction of Statutes are very 
like those which apply to the construction of other 
. documents especially as regards one crucial rule, viz., 
| that, if it is possible, the words of a Statute must be 
. éonstrued so as to give a sensible meaning to them. 
"The words ought to be construed wt res magis valeat. 
quam pereat (2). 

|) Words and phrases may be controlled by the" 
e context. | 
Sé ` Primarily, | when general words are Diod: they ^ 
e to be. taken in their general sense, but. very frequently ` 
"Ehe context: shows. that such Kee sense. is intéüded ` 


i H 
—— e MÀ 








CH ay Jarman, pp. ‘471 492." CM mm a H D 
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to be: sisted (1). It is very common to put in a 
sweeping clause; and the use and object of it, in general, 
is to guard against any accidental omission ; but in such 
cases it is meant to refer to estates or things of the 
same nature and description with those that have already 
been mentioned (2). 

In construing the words of an instrument, then, 
it is proper to consider, first, what is their meaning in 
the largest sense which, according to the common 
use of language, belongs to them; and, if it should 
appear that that sense is larger than the sense in. which 
they must be understood in the instrument in question, 
then, secondly, what is the object for which they are 
used? They ought not to be extended beyond their 
ordinary sense in order to comprehend a case within 
their object, for that would be to give effect to an 
intention not expressed; nor ean they be so restricted 
as to exclude a case both within their object and within 
their ordinary sense, without violating the fundamental 
rule, which requires that effect should be given to such 
intention of the parties as they have used fit words to 
express. Thus, ina settlement, the preamble usually 
recites what it is which the grantor intends to do, and 
this, like the preamble to an Act, is the key to what 
comes afterwards. It is very common, moreover, tv 
put in a sweeping clause, the use and object of which 
is to guard against any accidental omission ; but in such 
‘cases it is meant to refer to estates or things of the. 
same nature and description with those which have been 
already mentioned, and such general words are not 
allowed to extend further than was clearly ` intended . 
be the Laien Where a statute begins with words: 
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which describe things or persons of an inferior degree 
and concludes with general words, the general words 
should not be extended to anything or person of a 
higher degree ; that is to say, where a particular class 
of persons or things is spoken of, and general words 
follow, the class first mentioned is to be taken as the 
most comprehensive and the general words are treated 
as referring to matters ejusdem generis with such class, 
the effect of general words when they follow particular ` 
words being thus restricted. So also, as will be 
shown later on, where a general enactment is followed 
by a special enactment on the same subject, the later 
enactment overrides and controls the earlier one. (1) 
The maxim embodied in this rule is— Verba qeneralia 
restringuntur ad habilitatem rei vel personam. General 
words may be aptly restrained according to the subject- 
matter or person to which they relate. eo 
But ordinarily, words in general are to be taken in 
their ordinary sense, unless a clear intention to use them 
in another be collected (2). That is, when the language — 
of a will is clear and consistent, it shall receive its literal 
construction unless there is something in the will itself 
to suggest departure from it (3). Primarily the words 
of the will are to be considered. They convey the 
expression of the testator's wishes; but the meaning to be 
attached to them may be affected by surrounding circum- - 
stances, and where this is the case those circumstances no. 
-doubt Must be regarded.. Amongst the —— 
"thus to be regarded, is the law of the country under which 
the will is made and its dispositions are to be carried out. _ 


= T) ‘Broom’s Legal. Maxims, 6th Ed. . x "0 George v. George (1874), 6 X. w. | 
“pps 602, 08, 605, 606, ‘per Willes, Jo E |o 221. 
2 v. , Rawlins — 6 Me m He bx S 0 Soen A Stoakams Kat 
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) If that law has attached to particular words a particular. 
“meaning, or to a. particular disposition a particular 
effect, it must be assumed that the.testator, in.the dis. 
positions he. has made, had regard to that meaning 
or to that effect; unless the language of the: will or 
the: surrounding circumstances diodes that assump- 
tion (1).: The word * Malik" or proprietor has been 
held only to pass a limited estate (2), and the word - 
.** dakhilar ". or possessor has been construed in a limited 
seuse(3). On the other hand, a devise to a widow 
for her maintenance, followed by an express power of 
alienation, has been construed as con ferring an absolute 
estate (4). | | 

lf the same words. occur in different parts of the 
will, they must be taken to have been used everywhere 
n.the same sense, unless there appears an intention to 
tha, contrary (5). Such intention must be very strongly 
indicated (6), but the same words applied to different. 
subject-matter may bear a different meaning (7). 

It is the duty of the Court to find out what the 
meaning of the Legislature is; and to attach a rational 
and beneficial meaning, if possible, rather than an irra- 
tional and an injurious meaning, to the. statutes which 
have been passed by the Legislature (8). When two . 
constructions .:are open, the Court may adopt the more ! 
reasonable of the two (9). Legislature must not be 


ares Svurjeemones Dossee v. Denobun- ` LA, 37; 23 Cal, em. x |. 
dhóo M'ullict (1857), 6 M. I. A., 559. o 488) Succession “ACE. sec. 73. 
EE D :Muhomed v. Sherikram (1874), (6) Aaron) v. Harvey (1863), 32 Beav., | 
:2 Y. A.,7 ; Punchoomonee v. Troylucko ` 446... 

-(1884), 10 Cal., 342;- but see per contra . . a) ' Ballin y; Balin esr) 7 | Cal, i 
Lala. Ramjewan ` v. Dat Koer (1897), 5221; .8 C. Li, Bs, 28... ; 
791 Cal, 406; Rajnarain v. Kalyayani ^ (8 Per J essel, M. R. T ANA Steet: v 
(1900), 24 Cal, 649; Hari Lat y v. Bai ` and Iron Co. v. Naylor (1882), 9 Q: B: : 


Reba. (1805), 21 Bom.;376.  — S M ps 648, 660; 51 L.J. Q. B., 576, 584.. ` 
~- (8) Tarachurn v. Su erh Chander <<, (9) Ber Lord Blackburn, Countess af: 
; SE 16-1. A., 166. , d ON Rothaey : v. Kircaldy Water. Works ie 


< (4) Sogeswar v. Rani Chana (1896), 23 ` ` (1882),.7 App, Dog, 209. EE 
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Kappad to tend a palpable injustice( 1); and if an 
enactment is such that by reading it in its ordinary 
sense you produce a'palpable injustice, whereas by read- 
ing it in a sense which it can bear although not exactly 
its ordinary sense, it will produce no injustice, then one 
must always assume that the Legislature intended it to 
be read so as to produce uo injustice(2). Thus, on the 
general principle of avoiding injustice and absurdity any 
coustruetion would be rejected, if escape from 1t were 
possible, which enables a person to defeat a Statute or 
impair the obligation of his contraet by his own aet or 
otherwise profit by his wrong (3). Ifthe words are 
‘Tt shall and may " be so and so done, by such and such 
offieer and body, then the word * may" is held in all 
soundness of construction to confer a power, but the 
word “ shall " is held to make that power, or the exer: 
cise of that power, compulsory. Cases are not wanting" 
where even without the use ofso stringent a word as 
“shall”, it has been held that a power so conveyed 
must be executed. But where it is intended not to 
compel, but to leave it optional with the parties, the 
words “ think fit” are the very ordinary technical and 
appointed words, to show that the power is not coni-. 
pulsory(4). There is no doubt that in some cases the 
‘word “ must” or the word “ shall ” may be substituted 
for the word “may,” but that can only be done for the 
 purpose.of giving "effect to the intention of the Legis- 
lature ; but in the absence of proof of such intention,’ 
the word “may” must be taken to be used in its 


Kc? Ex parte, Corbett (1880). M c. Da GR Gowan vi Wright. (1886), 18 Q. B. 
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natural, ee ina permissive, und no in an obliga- | 
tory sense(1) Where the context discloses a manifest. 
inaccuracy in such ease, the sound rule of construction is 
to. eliminate the inaccuracy and to execute the true — 
intention of the Legislature(2). 

While it is true that we have no right to construe 
an Act itself by the practice which has taken place 
under that Act, it is equally true that we are entitled to 
construe that Act, not only upon the actual words used, 
but with reference to the practice which had grown up 
and was existing at the time when the Act was passed(3). 
If an Act uses the same language which was used 
in a former Act referring to the same subject, and 
passed with the same purpose, and for the same object, 
the safe and well-known rule of construction is to assume 
that the Legislature, when using well-known words upon 
"which there have been well known decisions, used those 
words inthe sense which the decisions have attached 
to them(4). | | 

Asa corollary to rule (d) it must be remembered 
that genera] provisions in the same Statute or other. 
| Statute are not to control or repeal the special provisions. 
The special provisions are to be read as excepted out of 
the general provisions. It may be laid down asa rule 
for the construction of Statutes that where a special 
provision and a general provision are inserted which 
cover the same subject-matter, a case falling within the. 
* words of the special provisions must be governed thereby 
‘and not by the terms of the general provision(5). The 
(1) Delhi and London Bank v. Or-- 


(4) Per : James, L. J., - Greaves v. r 


‘chard (1877), 3 Cal., 57341. A., 135. 


(2) Jennings v. President, Municipal E 


“Commission (1887), 11 a 253, 256. 

(3) Per- Thesiger, L 
Noakes (1880), 6 à B. "DN 635; D 40; 
^L. Je Q. B. 195, - 


- T'ofield. (1880), 14 Ch. Div., 571; 60 L.^ 


J. Ch; 119. See Jay v. “Johnston: 


` (1893), 1. Q. B., 28: 
e Jo, Yeweres Ve 


. (5) Per Quain, J., Drydon v. Overseer 
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reason V special provisions are to be read as excepted 
out of general. provisions dealing with the same subject 
is because this is the only means of reconciling these 
two kinds of enaetments(1). Again, where there are 
provisions in a special Act which are inconsistent with 
provisions of a prior general Act, the provisions of the 
general Act must yield to those of the special Act(2). 
But although, in order to reconcile general and special 
provisions dealing with the same subject special pro- 
visions are ordinarily to be read as excepted out of 
the general provisions, it must always be remembered 
that a general Statute may repeal a particular Statute(3). 
If a special enactment, whether it be ma publie or 
private Act, and a subsequent general Aet are abso- 
lutely repugnant and inconsistent with one another, 
the Courts have no alternative but to declare the prior. 
special enactment repealed by the subsequent generai’ 
Act(4). When an Act repeals a preceding Act which 
relates to a certain definite subject-matter distinctly 
laid down for the guidance of those who are to be 
operated on by the Act in that special matter, or to a 
particular class of persons who are to be either protected, 
or it may be affected adversely by a particular clause of 
the enactment, then the Legislature is presumed to have 
had that very special Werder and that very special 
class of persons in contemplation when the subsequent. 
Statute was passed; and if there was a. general Act 
‘subsequently passed, the generality of which was large 
enough, as far as words go, to comprehend the particular ; 
: matter dealt with | in the Lyr enactment, it vu : 
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be cnet dier: or not, as di ihe. persons: 
who are to be affected ot protected by the Act, persons 
- who are not in any way mentioned ot specified by the 
- subsequent general Aot are to be injuriously affected be 
an adverse enactment, or deprived of & benefit they are 
: entitled to under a previous enaetment. And in that 
` ease the Court, in construing the subsequent general. 
- Act, would expect to find something or other, pointing 

out that the attention of the Legislature had been 
. turned towards the former special enactment, and, 
passing the general Act, that it had made the new 
enactment with the view of embracing every case 
(including that special case) embraced within the pro- 
visions of the previous Act(1). 

It must, however, be remembered that the inference 
that general words are intended to be used in a restricted 
.^yeace from the context must be one which is plain and 
irresistible before the Court will limit the operation 
of the general words(2); and the Court is not entitled 
to exercise vague conjeetures about the hardship of 
-cases and to consider ingeniously what the parties must 
-have meant when the words are clear and precise and 
. admit of no ambiguity at all(3). 


(e) The grammatical and ordinary sense f the 
| word is to be adhered to unless that 
would lead to some ' absurdity, or some. 
 repugnanoee or inconsistency with the rest. 

Ln of the instrument, in which cage Xhe 
| M E grammatical and ordinary sense: may be 
. modified, so.as to avoid. tlie absurdity; ; 
repugnanceor inconsistency, but no further.» 


^d. Garnet v. n diy (1878), 3 App. * Pul, 514, 516. ^ gu LE 
Ge, 952, 953 ` D. Wind, v. ‘Marshait I Y D Ss 
Sy Heute: Ya Stavanson (1803), 3 Bos. - SCH A Bin., 338. ae a 
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This rule is generally called Lord Wensleydale's 
Golden Rule, and, has been universally accepted as a 
correct enunciation of the law. In laying down that the 
ordinary and grammatical serse of the words must be 

adhered to in the first instance, what is meant 1s this: 

Most words have a primary meaning, that is, a meaning 
in which they are generally used, and a secondary mean- 

‘ing, that is, a particular meaning in which they are used 
ina particular eontext. Take the word malzk, for mstance. 

Its primary and ordinary meaning is “an absolute owner,” 

or to use the phraseology of the English Courts, ‘an 

owner in fee-simple." But whenit is applied to deseribe 
the estate to be taken by a Hindu widow or daughter, it 
is frequently used in à secondary and more restricted 
meaning and passes only a limited estate and notan 
estate in fee-simple(1). Then, again, certain words have 
acquired either by usage or by statutory enactment a 
technical meaning, and where such words appear iu a 
deed, will, or Statute, they are in the first instance to be 
presumed to have been used in that technical sense(2). 
This is very clearly laid by Turner, L. J., in delivering 
the judgment of the Privy Council in Soorjeemoney Dosser 
v. Dinobundo Mullick(3); and the principle he there 
 enunoiates applies equally to deeds, wills, and Statutes. 
« Primarily the words of the will are to be considered. 
: They convey the expression of the testator’s wishes ; but. 
the meaning to be attached to them may be affected 
be surrounding. ciróumstances, and where this is the. 
“ease, those circumstances no doubt: must be regarded. : 
| Amongst the circumstances. thus to be regarded, is the: 
law of the country. under: which: the. will ji is made and ite. 
` D Mahomed. -Shamsool €. Shewak- ` (2). Lalit Mohun. v, Chukkun ` Lat 
a (1874), 21 Ay T; M. B. L. By, (1897), 24 Cal, 894 ; 94 1, A, 765,1. E 
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GE are to be carried out. ‘If that lis has stacked 
to particular words a particular meaning, or to a particular 
disposition a particular effect, it quit be assumed that 
„the testator, in the dispositions which he has made, had 
regard to that meaning or to that effect, unless the 
language of the will or the surrounding cireumstances 
displace that assumption." Thus the words naslan bad- 
naslan in a deed(1) and puttvo poutradi in a will(2) have 
acquired a technical meaning and pass an absolute estate. 

The first duty of the Court in interpreting a deed, 
will or Statute is to look at the instrument as a whole, and 
in the first instance to give to every word the meaning 
that it ordinarily bears(3). Ifby this means it can ascer- 
tain the intention of the maker or makers of the instru- 
ment, nothing further is required, but if after giving 
athe words the meaning they ordinarily bear, the Court 
is unable to ascertain the intention of the maker or 
makers of the instrument ; it is entitled to take the words 
of the instrument or such portion of them as may be 
necessary in their secondary meaning. But it must be 
borne in mind that in applying a secondary meaning to 
‘a word, such meaning must be one that the word is 
capable of bearing. The Court cannot arbitrarily fix a 
meaning upon a word, in which it never has been used 
and which it is incapable of bearing, in order to reconcile. 
it to the general intention apparent from the instrument. ` 
Moreover, for a word to acquire a technical meaning, 
unless it has done so by statutory enactment, it must. 
be ordinarily used by the general public i in that Keser | 
and not by a limited portion (4). i : 


E OI Thakur Harihar v. Thakur Umar : 50. W.N., 812; 928 Cal., 133 ; 928 I, A. 


. (1886), 14 I. A. 7 ; 14 Cal, 296. |.187; ‘Harriss v. Brown (1901), 50. W: 2 
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The mere literal construction, of a Statute ought 


not to prevail if it, is opposed to the intentions of the 


Legislature as apparent by the Statute, and if the words 
are sufficiently flexible to admit of some other construc- 
tion by which that intention can be better effectuat- 
ed(1) Thus, in construing sec. 7 of the Statute of 
Limitations, 21 James I, c. 16, it was held that the words 
“beyond the seas” were in legal import and effect 
synonymous with the words ** out of the territories and 
out of the realm "(2). The words “all claims enforce- 
able under the attachment" in sec. 276 of the Civil 

Procedure Code have been held to inelude the claims of 
exeeution-creditors subsequent to an assignment by the 


judgment-debtor of the property attached (3). 
words ‘The deeree holder " 


The 


in sec. 311 of that Code 


have been held to mean the decree-holder who brings 


the property to sale, not anv decree-holder (4). 


eg 


Rule C.—Where the language of a deed, will or Statute 
is plain and unambiguous, and admits of one meaning 
only, that meaning, and that meaning alone, is to be given 


to it(5). 


| Where the language of an instrument is plain in 
itself and admits of one meaning ouly, even though that 


(1) Per Lord Selborne, Caledonian Ry. 
Co. v. North British Ry. Co. (1881), 6 
App.Cas.,114, at p. 122, per Lord Black- 


burn, p. 131; Gray v. Pearson (1857), 6 
H. LO, 106; Christopher v. Lotinga — 
: (1864), 33 L. J.C. P.,123; Eastern Coun- 
- tes, «Ce. v 
36; Bama Soonderee Dossee v. Verner . 


v. Marriage (1800), 9 H. L. C., 


: (1874), 13 B. L, R.. 193; Queen-Empress 


«Y. Balkrishna . (1893), 17 | 
"Quesn-Empre ese v. Hori (1809), 91 AIL, 
|  Queen-Empvress Va 
“Rimai (1897), 20 AIL, 158; and guten. n 


: 896, 


overruling ` 


e "Ewe epp €, Gobinda,. ib., 169. . 
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. 93, 100; 


Mr S Dan, qe 
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(3) Sorabji v. Govind (1891), 16 Bom., 
dissented from Matungini 
Dasi v. Monmotho Nath Bose (1900), 4. 
C. W. N., 542; but the question there 
was not the same as in the Bombay’ 
case. : > | 
(4) Matungini Dasi- Monmotho 
Nath Bose, dissenting ton Ajudhia v. i 


Nand Lat (1893), 15 AN., 318. 
Bom., 578; - 


| (5) Quoties in verbis nulla est ambi: 


so guitas, ibi nulla expositio contra verba : 
: fienda est, In the absence of ambiguity, l 


no exposition : shall. be made which. is : 


P opposed to the. express words of tho: 
-(2) Ruckmaboye v.. Luloobhoy ae. s 
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7 meaning is | contrary, to the probable intention of the 
maker or makers of the instrument, the Court is not. 
entitled to take this latter fact into its conside ation. 
» In Bottomiley’s ease(1) Jessel, M. R., says: “Now I 
* have always said, and I am repeating, I am afraid, what. 
I have been compelled to.repeat over and over again, 
that the argument of inconvenience is a very strong 
argument where the construction of a document is 
ambiguous, where it is fairly open to two constructions. 
Then the argument of inconvenience like that of absur- 
^ dity may be used with great force ; but when the con- 
struction is clear beyond controversy, it is of no answer 
to say that there are some consequences which will 
cause inconvenience and were probably not contemplated 
— by the framers of the document.” This rule is, toa 
certain extent, incorporated in the Evidence Act, though 
“Tis there stated somewhat differently. Section 94 of 
that Act lays down that “where language used in a 
document is plain in itself, and where it applies accu- 
rately to existing facts, evidence may not be given to 
show that it was not meant to apply to such facts.” 
- "This section, it is true, does not directly apply to wills,(2) 
but Wigram, V. C., in his Treatise on Wills, thus states 
. the principle in his second Proposition : “ Where there 
^is nothing in the context of a will from which it is ap- 
- parent that a testator has used the words in which he has 
_ expressed himself in any other than their strict and 
` primary sense, and where his words so interpreted are 
sensible with reference to extrinsic cireumstances, it is an’ 
- inflexible rule of construction, that. the words of the will: 
_ “shall. be interpreted in their strict and primary sense, 
andi ini no other, although they may. be capable of sonie- 
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popular or * secondary interpretation. and although the 
most conclusive evidence of intention to use them in such 
popular or secondary sense be tendered.” So where 
the language of the will is clear and consistent, it shall 
receive its literal construction unless there is something 
in the will itself to suggest departure from it(1). This 
rule embodies the old maxim Absoluta Sententia 
expositore non eget(2), or in other words, language that. 
‘is unequivocal and unambiguous does not require an 
interpreter. Where the plain aud obvious meaning of 
the language of the will of a Hindu testator showed an 
attempt to create an estate tail, the Court refused to put 
an interpretation on the will which would have neces- 
sitated reading the word “and” as “or "(3) Strictly 
speaking, there is no place for interpretation or 
construction except when the words of a Statute admit ` 
of two meanings(4). ` If the words of a law are cléar 
and positive, they cannot be controlled by any consi- 
deration of the motives of the party to whom it 1s 
to be applied, nor limited by what the Judges who 
apply it may suppose to have been the reason for enact- ` 
ing it(5). In short, when the words admit of but one ` 
meaning, a Court is not at liberty to speculate on the 
intention of the Legislature, and to construe them ` 
according to its own notions of what ought to have been 
enacted. Nothing could be more dangerous than to. 
make such: goni dorationd the ground of construing an 
“enactment that is unambiguous in itself. To’ depart ` 
from the meaning on account of such ‘views is, in: 
: truth, not to. construe. the Act but to alter it. But; 
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` the Blees of the interpreter is not to improve the 
` Statute ; it is, to expound it, The, question for him is 
not what the Legislature meant, but what its language 
. means ; what it has said it meant. To give a construc- 
tion contrary to, or different from that which the words 
"import or ean possibly import, is not to interpret law 
but to make it ;(1) “ Intention of the Legislature” is a 
common but very slippery phrase, which, popularly 
understood, may signify anything from intention eni- 
bodied in positive enactment to speculative opinion as to’ 
what the Legislature probably would have meant, 
although there has been an omission to enact it. In a 
Court of Law or equity, what the Legislature intended 
to be done or not to be done can only be legitimately 
ascertained from what it has chosen to enact, either in 
express words or by reasonable and necessary implica- 
—then(2) “ We cannot allow any question of hardship to 
influence us in applying the principles of construction 
to Acts of the Legislatüre where the wording of those 
. Acts is plain and unambiguous. We are not responsible 
‘for those Acts, and to put upon those Acts a construc- 
tion different from that which, according to the princi- 
ples of construction upon which a Court of Justice 
must act, they bear, would be to depart from our duty. 
as Judges and to arrogate to ourselves the powers 
and functions of the Legislature. We have to construe 
“the Acts of the Loue as we find them, —not: to 
alter oramend them "(3). A practice which is in con- 
"4ravention of the law, even if such practice be the prac- 
“tice of a High Court, cannot make lawful that which 
de unlawful ; nor can A practice E a Court justify: a pee 
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in putting upon an Act of the Legislature a construc- 
tion which is contrary to the wording of the Act(1). 
Lastly, the intention of the Legislature must be ascer- 
tained from the words of a Statute, and not from any 
general inferences to be drawn from the nature of the 
objects dealt with by the Statute (2); and the Court 
knows nothing of the intention of an Act, except froin the 
words in which it is expressed applied to the facts exist- 
ing at the time(3). 

But though the principle enunciated in Rule C 
applies equally to deeds, wills and Statutes; in the case of 
Statutes there is an exception which does not apply to : 
deeds and wills. That exception is as follows : 
| A case within the letter is not within the meaning 
of the Statute if it is not within the intention of the 
Legislature, and a case not within the letter is within 
the meaning of the Statute if it is within the intention” 
of the Legislature. 

Thus where a Statute provides that all who shall 
commit a certain act shall be deemed felons, yet à mad 
man who does the aet shall not be deemed a felon ; for 
that would be contrary to the presumable intention(4). 
And.so, on the other hand, where an Act of Parliament 
gave the owners of inheritances a remedy by action 
against such tenants holding for life or years as should 
| commit waste ; the action was held maintainable against 
a tenant holding for one year or less, for so the law- 
makers presumably designed(5). In all instances: where. 
the strict letter of the law is thus corrected by reference. 
_to its intention, the ecnstruction is said to be by equity(6), 


(4) Balkaran Rai Ve Gobind Nath ^ ` Beav. a 29; ot. J. Chane., 355 ; 3 Nanak: 
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: a phrase not peguliar to the jas: of England, but 
used by foreign jurists in the same sense; thus in the. 
first example, the case would be said to be out of De 
equity of the act; in the second to be within its equity. 
It is to be observed, however, that this principle of 
equitable construction is not to be carried beyond certain. 
bounds and a Judge is not at liberty, in favour of a sup- 
posed intention, to disregard the express letter of the ` 
Statute, where, for anything that appears, the wording ` 
may correspond with the aetual design of the Legisla- 
"ture—the maxim in eases of this deseription being that 
| « verbis legis non recedendum est. It is also important 
to remark, that the rule (Ge, the exception) in question 
has been applied more freely to the ancient Statutes than ` 
itis now to those of more modern date, which are 
‘Interpreted somewhat more strictly, and with closer 
“adherence to the letter(1). The following definition of 
Equity of the Statute is. given by Lord Coke(2). 
“ Equity is a construction made by the Judges, that. 
enses out of the letter of the Statute, yet being within 
the same mischief, or eause of the making of the same, 
shall be within the same remedy that the Statute 
. provideth ; and the reason hereof is, for that the law- 
makers could not possibly set down all the cases in 
express terms.” Although the expression “equity of 
‘the Statute" is not now favoured by the courts, we find. 
that a somewhat similar principle of construction - is. 
`. sometimes acted upon, and that if it is manifest: that the S 
` principles of justice require something to DS done which: 
-is not expressly provided for in an Act . . a Court: 
eof Justice will take into: ecnsidaretion the spirit. and: 
“meaning of the Act: apart. from the words; in other. 
E there i is still such; a s thing. as. eeng a an a Aot 
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according a it intent, though not according to its 
words(1) This construction by equity is applic able 
only to Statutes and not to deeds and wills, in as much 
as Statutes deal with the community at large and 
consequently have a far more extended aud greater 
effect than deeds or wills which are aets of private 
parties. A very striking instance of the equity of the 
Statuteis the principle laid down that a man is not 
liable to an action for damages or to a criminal prose- 
eution for statements made by him in the witness box, 
even though such statements come within the letter 
of the definition of defamation laid down by the Penal 


Code(2). 


Rule D. A latent ambiguity may, but a patent ambi- 
guity cannot, be explained by extrinsic evidence. 


By patent ambiguity must be understood ane 
ambiguity inherent in the words, and incapable of being 
dispelled, either by any rules of legal construction 
applied to the instrument itself, or by evidence showing 
that terms, in themselves unmeaning or unintelligible, 
are capable of. receiving a known conventional meaning. 
‘The great principle on which the rule is founded is that 
the intention of the parties should be construed not by 
vague evidence of their intentions, independently of the 
expressions which they have thought fit to use, but by. 
the expressions themselves.. Now those expressions | 

"which are incapable of any legal construction. and. 

: interpretation by the rules of art, are either so because”. 
-they are in. themselves unintelligible or because being ` 
intelligible: they. exhibit a plain and d obvious uncertainty. : 
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| In the first instanco, the case : dmits of two varieties ; 
the terms, though at first sight unintelligible, may yet 
^ be capable of having a meaning annexed to them by 
extrinsic evidence, just as if they were written in a. 
. foreign language, as when mercantile terms are used, 
which amongst mercantile men bear a distinct and 
definite meaning, although others do not compre- 
hend them: the term used may, on the other hand, be 
capable of no distinct and definite interpretation. Now, 
it is evident that to give effect to an instrument, the 
terms of which, though apparently ambiguous, are 
capable of having a distinct and definite meaning 
annexed to them, is no violation of the general principle, 
for in such a case effect is given not to any loose con- 
 jeeture as to the intent and meaning of the party, but 
to the expressed meaning, and that, on the other hand, 
where either the terms used are incapable of any certain 
and definite meaning, or, being in themselves intelligible, 
exhibit à plain and obvious uncertainty and are equally 
capable of different applications to give an effect to 
them by extrinsic evidence as to the ztention of the 
party, would be to make the supposed intention operate 
independently of any definite expression of such inten- 
tion. By patent ambiguity, therefore, must be under- 
stood an inherent ambiguity which cannot be removed 
either by the ordinary rules of legal construction, or 
_ by the application of extrinsie and explanatory evidence, 
showing that expressions prima facie unintelligible are 
^ yet capable of conveying a certain and definite mean- 
` ingi DL | Sa E: | x 
~The rule that extrinsic evidence may not be given: 
ro ‘explain a patent ambiguity is to be found in section , 
93 of the Indian. Evidence Aet, which: enacts. that: x 
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where the language used in à document, is, on its face, 
ambiguous or defective, evidence may not be given of 
facts which would show its meaning or supply its defects ; 
and also in section 68 of the, Indian Succession Act 
which provides that where there is an ambiguity o 
deficiency on the face of the will, no extrinsic evidence 
as the intentions of the testator shall be admitted. 
Instances of latent ambiguities are to be found in 
sections 95 to 98 of the Evidence Act and sections 63, 65 
and 67 of the Succession Act. For instance, when the 
language is plain in itself but is unmeaning in reference 
to existing facts, evidence may be given to show that 
it was used in a peculiar sense (1). So where a letter 
was addressed to a lady whose real name was. 
Mrs. Sageman, but the letter was addressed to 
Mrs. White, evidenee was admitted to show that 
Mrs. Sageman was known as Mrs. White and that tho 
letter was given to her(2) When the facts are such 
that the language used might have been meant to apply 
to anyone, and could not have been meant to apply 
to more than one of several persons or things, evidence 
may be given of faets whieh show which of those 
persons or things it was intended to apply to(3) So 
where a debtor owes a ereditor two or three sums of 
money and gives a written aeknowledgment of a debt 
. due, evidence may be given. to show to what debt the 
acknowledgment related(4). 
Where the language used applies partly io qne set 
of existing facts, and partly: to another set of existing 
facts, but the whole of it does not apply correctly to 
] either, evidence. may t be given to show to which iud the 
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| two "E Was meant to apply( 1). “This Boon abut | 
. the old maxim Falsa demonstratio non nocet(2), that 
-is, mere false description does not make an instrament 
_ inoperative; and this maxim is made applicable to wills. 
-aby-section 63 of the Succession Act which provides that 
where the words used in a will to designate or describe 
| à legatee, or class of legatees, sufficiently to show what 
is meant, an error in the name or description shall not 
prevent the legacy taking effect and also by section 65 
. whieh provides that if the thing which the testator 
intended to bequeath ean be sufficiently identified from 
the description of it given in the will, but some parts of 
the description do not apply, such parts of the description 
¿shall be rejected as erroneous and the bequest shall 
take effect. Thus, where a parcel of immovable property 
is conveyed or mortgaged but in the deed incorrect 
EE are given, such incorrect description will 
be rejected as erroneous on the authority of this 
maxim(3). | 
Extrinsic evidence may also be given to show the 
meaning of illegible or not commonly intelligible charac- 
‘ters, of foreign, obsolete, technical, localand provincial 
i expressions, of abbreviations and of words used in a 
peculiar sense(4) ; for all these are instances of latent 
ambiguities. Where any doubt arises upon the true 
< sense and meaning of the. words themselves or. ang 
‘difficulty as to their application under the surrounding: 
circumstances the sense and meaning of the language: 
` nay be investigated and ascertained by evidence dehors. 
the instrument itself; for reason and common sense: 
n agree, that by no other means can. | the. 2 language , of the 
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instrument be made to speak the real mind of. the 
party. Such investigation does of necessity take 
place in the interpretation of instruments written in a 
foreign language, —in the case of ancient instruments, 
where, by the lapse of time and change of manners, the 
words have acquired in the present age a different. 
meaning from that which they bore when originally 
employed,—in cases where terms of art or science occur, 
—-in mercantile contracts, which in many instances, use 
a peculiar language employed by those only who are 
conversant in trade or commerce ; and in other instances 
in which the words, besides their general meaning, have 
acquired, by custom or otherwise, a well-known peculiar 
idiomatic meaning in the particular country ‘in which 
the party using them was dwelling, or in the particular 
society of which he formed a member, and in which he 
passed his life. In all these cases evidence is admitted 
to expound the real meaning of the language used in the 
instrument in order to enable the Court or Judge to 
construe the instrument, and to carry such real meaning 
into effect (1). The reason why extrinsic evidence is 
admissible to explain the ambiguities mentioned in this 
‘paragraph may be put very shortly. The interpreter 
avails himself of external aid to explain these ambiguities 
just as an ordinary individual would look into a dictionary 
to ascertain the | meaning ¢ of a word. 


. - Rule E. —The circumstances under which a deed, will or 
„Statute. was made may be taken into consideration th inter; 
P it(2). : : 
‘The Evidence Act. prvides: that any “tact may be- 
proved which: shows i in what manner: the language of H 
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dan is related to existing facts( 1); and the essen. 
sion Act lays down that for the purpose of determining 
questions as to what person or what property is denoted 
. by any words used in a will a Court must enquire into 
every material fact relating to the persons who claim to 
be interested under such will, the property which is 
claimed as the subject of disposition, the circumstances 
of the testator and his family,’ and into every fact a 
knowledge of which may conduce to the right application 
-of the words which the testator has used(2). | 
. In construing a written instrument the situation 
of the parties must be looked at, and the deed must be 
construed with reference to the situation of the parties 
and their rights at the time the deed was executed(3). 
Up to a certain stage, and apart from any question of 
ambiguity, extrinsic evidence is necessary to point the 
operation of the simplest instrument. Thus, were it the 
case of a deed conveying all the lands at A in the 
grantor's occupation ; until it was defined by proof what. 
lands were in his occupation, the operation of the deed 
 eould not be known. So, were it a case of a will, and 
a bequest to the children of a party, or even the testator's 
own children; to give effect to the bequest it would be 
necessary to define who the children were(4). External. 
information in reality is requisite in construing every 
instrument; but when any subject is thus discovered, 
which not only is within the words of the instrument, 
according to their natural construction but exhausts the 
` whole of those words, then the investigation. must stop; 
. you are bound to take the interpretation which entirely. 
exhausts the whole of the series: of expr essions used by: 
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the nno of ge instrument, and are not permitted to 
go any further. Thus to that extent the Court is 
always at liberty to go in interpreting a will; in other 
words, the Court is to place itself in the position of the 
testator with the knowledge of all the facts with which 
he was acquainted, but it is not, in the course of 
interpretation, to introduce any evidence whatever of 
what were the intentions of the testator as contrasted. 
with, or extending, or contracting, the language which 
"he has used(1). The knowledge of the external circum- 
stances of which their proof puts the Court in possession, 
places the Judge in the position of the maker of the 
instrument; and it is upon the survey, whieh that 
position affords him, he exercises the offiee of an- 
expositor. Indeed, it is by the external circumstances 
as by a lamp, that the Court reads the instrument(2). 
Upon this principle, also, depends the great author- 
ity which, in construing a Statute, i$ attributed to the 
construction put upon it by Judges who lived at the 
time when the Statute was made, or soon after, as being 
best able to determine the intention of the Legislature, 
not only by the ordinary rules of construction, but 
especially from knowing the circumstances to which it had 
relation; and where the words of an Act are obscure or 
doubtful, and where the sense of the Legislature cannot, 
| with certainty, be collected by interpreting the language 
of the Statute according to reason and grammatical 
correctness, considerable stress is laid üpon the light in 
which it was received and held. by the contemporary 
members of the profession. "Great regard,” says Sir 
S E. Coke, ` E ought: m construing | a Statute to be paid to. 
S the construction i whieh the’ sages o of the. law, "who: lived. 


SC rne € Aascht? KE mana pan rd eet E e SE Bo enh ? ` ls eyss ron ze EE Leger A E, 
Gë K Ok, 


SC "uj Par Wood; x ro. ra D SG SH Goodere ME p. ae. 
(0885); t K. £ FN 58 i 285 4 





= es ——— POPE a ie Ce a ee x 


36. i OS DEBDS, WILLS AND STATUTES. ` PR Den L z 


about ‘the time or soon after it was s made, Get upon its. 
‘because they were best able to judge of the intention of | 
the makers at the time when the law was made "(1). 
But it must always be remembered that the Courts are 
not entitled to take into their consideration the proceed- 
ings in the Legislative Council, and the decision in the 
Admaustrator-General of Bengal v. Prem Lall Mullick 
(2) has made a considerable change in the practice of 
the Indian Courts in addressing themselves to the cir- 
cumstances under which an Act was passed in order to : 
interpret it. This very important decision will be fully 
discussed in dealing with Statutes. Within this rule 
may be included the-maxim Certum est quod certum 
-reddi potest(3). That is sufficiently certain which can be 
made certain. For instance, an agreement in writing 
for the sale of a house did not by description ascertain - 
| the particular house, but it referred to the deeds as being 
in the possession of A. B. named in the agreement. 
The Court held the agreement sufficiently certain, in- 
asmuch as it appeared upon the face of the agreement 
that the house referred to was the house of which the 
< deeds were in the possession of A. B. and consequently 
the house might be easily. ascertained(4). An award. 
that directs the costs of certain suits shall be paid by- 
the plaintiff and defendant in specified proportions is 
sufficiently certain because it becomes so upon taxation. 
_ of costs by the proper officer(5). | | S ^ 
The last general rule applicable. to deeds,’ wills: 
| and Statutes follows as a matter. or Course „upon the 
preceding « ones. bi IS a | | 
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Rule F.—A word or phrase in a deed, will, or Statute to 
which no sensible meaning can be given, must be eliminated. 

The Court has no power to alter the words or to 
insert words which are not in the instrument, but it may, 
and ought to, construe the words in a manner most 
agreeable to the meaning of the maker, and may reject 
any words that are merely insensible(1). If possible, 
effect must be given to every word of an Act or other 
document ; but if there is a word or a phrase therein to 
which no sensible meaning can be given, it must be elim- 
inated(2). Thus, where in a deed or a will a clear 
express gift is given, it cannot be altered, cut down or 
taken away by vague and general words subsequently 
occurring in the instrument. Such vague and general 
words are inconsistent with the general meaning of the 
instrument and are insensible with reference to the words 
conveying the express gift and are therefore rejected as 
mere surplusage. So also where a section in a Statute 
contains a clear and express enactment, such enactmenrtt 
cannot be cut down or modified by vague general words 
occurring in a subsequent section. Where a word or a 
phrase occurs in an instrument to which no sensible 
meaning can be attached, it is treated as if it was not 
inserted. in the instrument at all, and it does not affect. 
the rest of the document. In dealing with such words: 
and phrases, the Court proceeds on two well- known. 
maxims : Surplus agium non nocet(3) ` Mere surplusage 
does not injure the instrument ; and Utile per inutile now 
"eitiatur(4) ` Surplusage does not vitiate that which in 
od respecte is good and. valid. | | 
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The foregoing rules may be shortly manned "T 
| follows : Itis the duty of an interpreter of a deed, 
will or Statute to ascertain the meaning of the words 
used in the instrument and from such meaning to collect 
the: intention of the maker or makers of the instrument. 
He is to put as favourable a construction as he can in 
order to uphold the instrument as a whole and to carry 
into effect as far as possible the intention of the maker 
or makers. To ascertain the meanings. of the words 
used, he is first to look at the instrument as a whole and 
to compare each particular portion with the context in 
which it appears and with the document as a whole. Tw 
ascertaining the sense inwhich the words are used, he must 
remember the subject-matter of the instrument and apply 
such meaning to them as is most consistent with the 
matters to which they relate. Where the Janguage admits 
of only one meaning, that meaning alone must be given 
to it; and the interpreter must not allow his mind to be 
swayed by any feeling that such meaning is not in accord 
with the probable intention of the maker or makers of 
the instrument. Where the instrument is, on the face 
of it, defective, he is not entitled to seek external assis- 
tance in order to try and remedy the defect. Where 
‘the language is plain in itself but is insensible with 
reference to the surrounding circumstances or can have: 
more than one application, the interpreter is entitled to 
have recourse to external assistance to explaiu the mean- 
ing of tke language, and amongst other things is entitled 
“to take into consideration the circumstances ‘under which 
the instrument was made. If after having recourse to 
‘such external assistance as the law allows,” he is unable” 
‘to: attach a sensible meaning to any particular. word or: 
phrase, he i is entitled to reject. it-and to deal with the in: 
‘strument. as: if. such word. or phrase. did. not. exist. therein; $ 
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But, although the principles | ‘enunciated in the 
general rules stated above apply alike to deeds, wills and 
Statutes, the manner in which they are applied to each 
of these three classes of written instruments varies owing 
to the different nature of each class from the others, 
A deed and a will contain the words of private parties, 
but a Statute does not. Bacon defines a Statute as ‘ the 
will of Legislature enacted by the Queen's most excellent. 
Majesty, by and with the advice and consent of the 
lords spiritual and temporal and commous in Parliament 
assembled "(1). Adapting that definition to Statutes in 
British India, a Statute may be defined as the will of 
Legislature enacted by the Governor-General in Council 
by and with the advice and consent of the members of 
the Supreme Legislative Council. A Statute, therefore, 
is far more reaching in its effect and deals with the 
rights and interests of the community at large. It is 
true that the construction of a Statute, like the operation 
of a will, depends upon the apparent intention of the 
maker to be collected from the particular provision aud ` 
the general context, and Statutes as well as wills and 
deeds ought to be construed aecording to the intention 
of the parties that make them(2). But though it is a 
primary rule in the interpretation of a Statute that the 
intention of the Legislature is to be collected from the 
-words(3), yet it occasionally happens, on account of the- 
subject-matter of a particular Statute, that the Court in 
interpreting . it is obliged in favour of the intention, 
to depart in some measure from the words, thereby . 
‘following. the. maxim Qui haret dn hen hærer in: 
“cortice, (4) E TE ia 
41) 8 Bac. Abr. Tit. ** Statnte. 2 E. Se (4 He who merely considers the letter: 
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“Ont a other hand, in the biens s of a deed 
or a will; although the Court is entitled to place itself 
in the position of the maker with the knowledge of all 
the facts with which he was acquainted at the time he 
made the document, yet it cannot avail itself of any 
evidence of any intention on the part of the maker of 
the instrument that contradicts or extends or contracis 
the language used in the document. | 
~ "Again, as between deeds and wills, the language 
used in a deed is construed far more strictly than in the 
interpretation of a will. A deed is a far more formal 
document than a will, and & person is presumed to have 
executed a deed after having given due consideration and 
taken proper advice as regards the subject-matter of the 
deed and the liabilities he is incurring under it, while one 
of the chief characteristics of a will is its informality. 
Section 61 of the Succession Act expressly lays down 
that it is not necessary that any technical words or 
terms of art shall be used in a will, but only that the 
wording shall be such that the intentions of the testator 
can be known therefrom. Consequently, in a deed the 
Court is guided by the strict legal meanings of the words, 
unless such meanings create a manifest contrariety or 
contradiction, but a greater latitude is allowed in the 
construction of a will because the testator is supposed to 
be inops consihi(1). In particular, as will be shown later | 
‘on, while it is the duty of à Court to always pay due re 
- gard tothe intention of the parties to the deed as collected : 
.'from the. whole instrument (2), yet ambiguous words in A 
i covenant are taken most strongly ` against: the eove-. 
| nantor (3); and i if there i is a Pad 4 covenant, followed i 





S CORE EU SA 
eo. c o9 ai 


^w Pec Wood, v. o. Lewis Ve Sa P P. 33. LA DS ES | v 
s Proustia v. Wright (1799),: 3 Bos. 729, Ca DE EE BE 


LEO. 2E S eae GENERAL RU Les. | dl 


"by & proviso that the govenantoi iS not to be liable under 
the covenant, the proviso is held to be repugnant and 
|. void(1). 

Moreover, a deed speaks from the date of its deliv- 

ery, whereas a will speaks from the death of the 
testator. If aman on the same day executes and delivers 
a deed and executes a will, the deed is complete on that 
day and comes immediately into operation, although it 
may postpone the vesting of property until after the 
death of the maker, but the provisions of the will are 
nugatory and can have no effect until the death of the 
testator. A further difference between deeds and wills 
is that in a deed where there are two clauses which, after 
the application of all the rules of construction and the 
external assistance the Court is entitled to avail itself 
of, still remain wholly inconsistent with and irreeoncile- 
able to each other, the former prevails, whereas in a will 
where there are two such clauses the latter prevails. 

It must also be remembered that the rules of equity _ 
with regard to gifts by deeds, by which fraud is pre- 
sumed when they are obtained from persons standing 
in certain relations to the donees, are not applicable to 
gifts by wills. The influence which is undue in the case 
of a gift by a deed is very different from that which is 
required to set aside a will. In the case of gifts or other 
transactions by deed it is considered by the Courts of. 
Equity that the natural influence, which such relations as: 
those in question involve, exerted by those who*póssess. 
it to obtain & benefit for themselves, i isan undue influence. ; 

Gifts, or contracts brought: about it are, therefore, set aside 
unless the party benefited by. it can. Show: affirmatively ; 
‘that t the. other. r party t to. the transaction ` was EE ju y 
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such a position as would enable him to form | an dii: 


lutely free and unfettered judgment. The law relating 


to wills is different from this. The natural influence of 


‘the parent or guardian over the child, the husband over 


the wife, or the attorney over the client may lawfully be 


exerted to obtain a will or legacy, so long as the testator 


thoroughly understands what he is doing and is a free 
agent. There is nothing illegal in the parent or the 
husband pressing his claims on a child or wife, aud ob- 
taining a recognition of those claims in a legacy, pro- 
vided that persuasion stops short of coercion, and that 
the volition of the testator, though biassed and impressed 
by the relation in which he stands to the legatee is not 


.overborne and subjected to the dominion of another. 


In concluding this introductory Lecture it may not 
be amiss to refer to the remarks of Jessel, M. R., 
Aspden v. Seddon(1) with respect to decisions ou the 
interpretation of written instruments, He says: “No 
Judge objects more than I do to referring to authorities 
merely for the purpose of ascertaining the construction 
of a document ; that is to say, I think it is the duty of 
a Judge to ascertain the construction of the instrument 


-before him, and not to refer to the construction put by 
another Judge upon an instrument perhaps similar, but 
not the same. The only result of referring to authorities ` 
for that purpose is confusion and error, in this way, that 


if you look at a similar instrument and say that a certain ` 


construction was put upon it, and that it differs only to. 


such a slight degree from the document before you that’. 


you do not think the difference sufficient to alter the ` 
„construction, you miss the real point. of : the: case, which y 
: is sto ascertain one meaning d the instrument before s 
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lt may be quite true that in your opinion the difference 
hetween the two instruments is not sufficient to alter the 
construction, but at the same time the J udge who decided 
on that other instrument may haye thought that that very 
difference would be sufficient to alter the interpretation 
ofthat instrument. You have, in fact, no guide what- 
ever; and the result, especially in. the case of wills, has 
been remarkable. There is, first, document A, and 
Judge formed an opinion as to its construction. Then 
cune document B, and some other Judge has said that 
it differs very little from document A-~not sufficient to 
alter the construction. --therefore he construes it in the 
same way. Then comes document C, and the Judge 
then compares it with document B, and says it differs 
very little and therefore he shall construe it in the same 
way, and so the construetion goes on until we find a 
document which is in totally different terms from the 
first, and which no human being would think of constru- 
ing in the same manuer, but whieh has, by this process, 
come to be construed in the same manner." 

Lord Halsbury, L. C., in Jn re Jodvell(1) on the 
same point, says: “ For myself, Iam prepared to look 
the instrument such as it is; to see the language that is. 
.used in it; to look at the whole of the document, and 
‘not to part of it; and having looked at the whole of the 
document, to see (i£ I can) through the instrument what 
was the mind of the testator. Those are general 
pr inciples for the construction of all instruments—eud to 
that extent it may be said that they are canons of con- 
struction. But the moment I depart from those general 
canons. of construction applicable to all instruments—and . 
Ta am ‘overwhelméd. with authorities about e — : 
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E pd have thought about other par ticular instruments, | 
.And Whether in this or that particular instrument the S 
Judge has been sufficiently satisfied that. such and such 
was the meaning of the testator—I confess myself to be. 
in a hopeless state of confusion. In the first place I do 
not know what mental thermometer there is to ascertain | 
what degree of certainty is to be obtamed. If there is 
sufficient to establish the meaning, why is it sufficient ! 
And what does that mean? It must mean sufficient in 
the mind of the particular tribunal that has to decide. ` 
"That there are particular phrases and sets of phrases 
to which the law would attach a particular meaning is 
true; and when unqualified and unexplained by anything 
else, those words are found in an instrument, of course 
you must give to those words or to those phrases the 
meaning which the law has attached to them, and it 
would be unreasonable if you did not ; because you must. 
suppose, in the absence of any other application, that 
the person who has used those phrases, or used the 
= particular word, has used the phrase or the word in the 
sense which has hitherto been attached to it by the law, 
and there is no reason to go out of what you might call 
the ordinary and primá facie meaning of such expres- 
sion.” In the same case Lindley, L. J., says(1): "In. 
truth, in this case, as in many others, the difficulty 
arises when you look away from the document which. 
you have to construe—when you look into cases (that. 
. is to'say) which have been decided on other doen. 
ments more or less like the one before you. Ido not 
“propose to deal with decided easesatall It may be that 
` there. were expressions in the documents then before the: 
Court which made the Judges come to conclusions, which. 
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I eanriot s arrive at when I come to look at the will and 
eodicils with which I have to deal. Ido not consider that 
a decision which is more or less at varianee with other 
cases is wrong because it is so at variance. Cases of con- 
struction are useful when they lay down canons or rules 
ofconstruction, and they are useful when they put an 
interpretation on common forms. Whether in deeds, wills, 
or mercantile instruments, they may be valuable guides." 

The way in which decisions upon the interpretation | 
of a deed, will or Statute should be treated by a Court 
in referring to them for assistance in the interpretation of 
the instrument then before it is to extract the principle 
laid down or elucidated by those cases and to apply 
such prineiple to the document before it(1) ; and where a 
general principle for the construction of an instrument 
is once laid down, the Court will not be restrained from ` 
inaking its own application of that principle because 
there are cases in which it may have been applied in a 
different manner(2) But in this connection it must 
always be remembered that decisions in certain cases 
have established the law on a particular subject, as, for 
instance, the famous Tagore case(3) ; and the Courts are 
always careful not to overrule decisions which, not being . 
manifestly erroneous and mischievous, have stood for 
-some time unchallenged, and from their nature and effect. 
which they may reasonably be supposed to have produced. 
upon the conduct of a large portion of the community, ` 
as well as of the. Legislature | itself, in matters affecting the. 
. rights of property, may fairly be treated as having passed. 
-into the category of established and recognised law(4). . 
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A DEED may be detined as a formal writing of a 
non-testamentary character which purports or operates 
to create, declare, confirm, assign, limit or extinguish | 
some right, title or interest. 

There is no need to make use of any particular 
‘form in the delivery of a deed. In practice it often 
happens that a man delivers the deed in the presence 
of his own solicitor only, and possibly retains it in his 
own possession. The question whether this is intended 
to operate as an absolute delivery, or as a delivery to 
take effect on the performance of a condition is entirely 
a matter of fact to be ascertained from all the surround- 
ing circumstances. It is well settled, however, that the 
mere retention of a deed after its execution by the 
maker of the deed does not of itself impair the validity 
of the deed or prevent its operating at once(1). A 
policy “signed, sealed and delivered” is complete and 
binding as against the party executing it, though, in 
fact, it remains in his possession, unless there is Gane 
particular act required to be done by the other party to 
declare, his adoption of it; nor is it necessary that the 
assured should formally accept or take away a policy 
in order to make the delivery complete (2). The regis- 
‘tration of a deed of sale constitutes sufficient delivery: 
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of the deed i in order to pass an interest m the pr operty 
comprised in the deed (1). 

When parties have deliberately put their mutual 
engagements into writing, in language which imports a 
legal obligation, or. m other words, a complete contract 
it is only reasonable to presume that they have intro- 
duced into the written instrument every material term 
and circumstance. Consequently, all parol testimony of 
conversations held between the parties, or of declarations 
made by either of them, whether before, or after, or 
at the time of the contract, will be rejected ; because 
such evidence, while deserving far less credit than the 
writing itself, would inevitably tend, in many instances, 
to substitute a new and different contract for the one 
really agreed upon, and would thus, without any corres- 
ponding benefit, work infinite mischief and wrong (2). 


Rule 1. Oral evidence cannot be received to contradict, 
vary, add to or subtract from the terms of a deed as 
between parties to the deed or their representatives in 
interest.(3) 


It must be remembered that this rule is not, pro- 
perly speaking, a rule of interpretation ; ii is a rule of 
law limiting the subject-matter to be interpreted to 
that contained in the deed itself (4) ; and may be traced 
back to a remote antiquity. It is founded on the 
| inconvenience that might result, if matters in writin Y, 
made by advice, and. on consideration, and intended - 
„finally -to embody the. entire agreement between the 
parties, were liable to be controlled by what Lord Coke 
:ealls « the uncertain testimony of slippery memory” ' (b). 
At parties haye . made an. persentory . ‘contract -o 
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is to be carried out by a deed afterwards executed, the: 
real completed contract between the parties is to be 
found in the deed, and you have no right whatever Io 


` eege 


except for the purpose E construing ES deed itself. 
You have no right to look at the contract either for the ` 
purpose of enlarging, or diminishing, or modifying the 

contract which is to be found in the deed itself (1). 
"Thus, evidence to show that a deed of sale was intended 
only to operate as a security for the payment of a 
certain sum of money to the vendee was held to be 
inadmissible under this rule (2). Where the contract 
was for the delivery of 750 maunds of copper conditional 
on arrival within four months ; in a suit for damages for 
non-delivery, evidence to show that delivery was to be 
conditional upon one-fourth of the successive arrivals 
in cértain godowns, amounting in the aggregate to 750 
maunds was held inadmissible (3). Nor was the defen- 
dant in a suit upon a promissory note payable on 
demand allowed to give evidence to the effect that 
there was an oral agreement between the parties that 
.the plaintiff should not bring any suit to enforce payment 
of the promissory note until the defendant’s share in the 
compensation- money awarded in a certain land- acquisition 
case should have been received by him(4). | 
| But it must be remembered that this rule can only 
. be applied («) when the document contains the whole of | 
the o agreement DEE the pun (b) to dies to the | 
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` deed and their representatives in interest, and (c) to 
cases in which some civil right or civil liability is 
dependent upon the terms of the document in question. 
Thus, extrinsic evidence may be given to show that the 
document does not contain the real agreement arrived 
at hetween the parties(1) or that it does not contain 
the whole of the agreement arrived at between them(2). 
Secondly, any person other than a party to a docu- 
ment or his representative in interest may, notwith- 
standing the existence of any document, prove any fact 
which he is otherwise entitled to prove (3). So where 
the question was whether A, a pauper, was settled in a 
particular parish and a conveyance to which A was a 
party was produced purporting to convey land to A, 
for a valuable consideration, the parish appealing against 
the order was allowed to call A as a witness to prove 
that no consideration passed (4). Moreover, the words 
~ between the parties to the deed " mean the persons who 
on the one side and the other come together to make the 
contract and do not apply to questions raised between 
parties on the one side only of a deed. Thus, in a 
suit for ejectment, where the property in suit had been 
"conveyed to the plaintiff and the defendant jointly, the 
plaintiff was allowed to adduce oral evidence that he alone 
. was the real purchaser, although in the deed of sale the 
defendant was described as one of the two purchasers( DL 
Thirdly, any party to a deed, or any representative 
in interest of any such party, may prove any fact con- 
tradicting, varying, adding to or Subtracting from the 
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terms of the dud for any purpose other than that of 
varying or.altering any civil right or liability depending 
upon the terms of the document(1). So where the 
question was, whether A obtained money from B under 
false pretences, and it was shown that the money was 
obtained as a premium for executing a deed of partner- 
ship, which deed stated a consideration other than the 
one which constituted the false pretence, B was allowed 
io give evidence of the false pretence, although he 
executed the deed mis-stating the consideration for the 
premium(2). 

Fourthly, when a deed bears no date or an impos- 
sible or incorrect date, evidence is admissible. to prove 
the date of delivery. A deed takes effect from the 
time of its delivery, not of its date. The date indeed is 
to be taken primá facie as the time date of execution, 
but as soon as the contrary appears, the apparent date 
is to be utterly disregarded(3). Where a deed bears 
no date, or an impossible date, and in the deed reference 
js made to the “date,” that word must. be construed 
“delivery ;" butif the deed bears a sensible date, the 
word “ date" occurring in the deed means the day of the 
date and not that of the delivery(4). 


Rule 2, Extrinsic evidence may be given, which would 
invalidate any document, or which would entitle any person . 
to a decree or order relating thereto; such as fraud, inti-- 
midation, illegality, want of due execution, want of capacity - 
-in any‘contracting party, want or failure of COPPA. 
-or mistake in fact or law(5). "e i P 
.. In the cases contemplated by. this ule the duis: 
:gion. of extrinsic evidence does ` not violate Rule 1: 
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“inasmuch as it is adduced, not for the purpose of con- 
. tradieting or varying the deed, but of proving that the 
deed ought not to be interpreted at all(1). 
| Agreements by way of wager are void(2), and 
. extrinsic evidence may be given to show that an 
ament in a deed is such an agreement(3). Instances 
Where a party to a deed would be entitled to a decree 
or order relating thereto are given in illustrations 
(d) and (e) of s. 92 of the Evidence Act. F aud, 
of course, vitiates all deeds, and when the execution 
of a deed has been obtained from a person by fraud, 
he will always be allowed to adduce extrinsic evidence 
^to show that this was so(4) As to whether such 
fraud must be contemporaneous with the transaction 
or whether fraud subsequent to the execution of a 
deed can be pleaded for the purpose of invalidating it 
there is a conflict of opinion. W estropp, C. J., held 
that if the first proviso to s. 92 of the Evidence Aot 
. contemplated subsequent fraud, it would render the 
section nugatory(5) and Garth, C. J „ also decided 
that the fraud contemplated by this proviso was fraud 
in the inception of the deed(6), basing his decision on 
certain paragraphs in Taylor's Book on Evidence(7). 
Melvill, J., on the other hand, held that it was not 
clear that these words were not large enough. to let. 
"in evidence of such subsequent conduct as in the view- 
ofa Court of Equity would amount to fraud(8). 
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Parol evidence may also (under a proper pleading). 
be given to show that the contract not. disclosing 
these was realy made for objects forbidden, either by 
Statute, or by common:law ; that such writing was ob- 
tained by improper means, such as duress; that the 
party was incapable of contracting by reason of some 
legal impediment, such as infancy, coverture, idiotcy, 
insanity, or intoxication; or that the instrument 
came into the hands of the plaintiff without any 
absolute and final delivery by the obligor or party 
charged(1). 

A deed made without consideration is void unless. 
it is made on account of natural love and affection m 
writing and registered or is a promise to pay a debt 
barred by the Law of Limitation(2). Consequently 
parol evideuce may be given to show want or failure of 
consideration or that the actual considcration that 
passed was other than that stated in the decd(3), 

Parol evidence will sometimes be admitted on 
equitable grounds, to contradict or vary a writing, which, 
by some mistake wi» fuct, speaks a different language 
from what the parties intended, and it would conse- . 
quently be unjust to enforce 1t according to its expressed 
terms(4). In all such cases, however, the party seek- 
ing relief undertakes a task of great difficulty, since the 
Court must be clearly convinced by the most satisfi actory 
evidence, first, that the mistake complained of really 
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exists, and next that it is such a mistake as ought to be 
corrected(1). 


Rule 3. The existence of any separate oral agreement 
as to any matter on which a deed is silent and which is not 
inconsistent with the terms of the deed may be proved(2). 
admissible under this rule if the 
oral agreement sought to be proved is inconsistent with 
the terms of the written instrument(3) Where a 
promissory note is silent as to payment of interest, a 
subsequent agreement to pay interest inay be proved(4). 

In considering, however, whether or not evidence 
ought to be admitted under this rule, the Court has 
regard to the character and formality of the document 
(5), evidence being more readily admitted where the. 
document is of an informal character (6). 


No evidence 1s 


d 


Rule 4. The existence of any separate oral agreement 
constituting a condition precedent to the attaching of any 
obligation under a deed may be proved (7). 
| This rule does not clash with Rule 1, for it does not 
admit evidence to contradict, alter or vary the terms of a 
deed.. Where there exists a condition precedent to the 
document becoming a valid and operative document, the 
document. cannot be construed until condition 
is perf formed. The subject-matter of the condition 
precedent i is deor the contents of the deed ; and until. 
‘the condition is performed, there is in fact no written 
agreement at all. e. dde this rule does. not. apply | 
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to a case where the written ‘agreement has not only 
become binding, but has actually been performed as. 
to a large portion of its obligation; and the words 
“any obligation ” mean any obligation whatever under 
the contract and not some particular obligation the 
contract may contain (1). | 


Rule 5. Any usage or custom by which incidents not 
expressly mentioned in the deed are usually annexed to: 
contracts of the description of the one contained in the- 
deed may be proved: Provided that the annexing of such 
incidents would not be repugnant to or inconsistent with 
_the express terms of the deed(2). 

Provided they are not inconsistent with the 
contract, it is allowed to supply terms of known usage 
in control of the contract, and which is known by the 
expression of “annexing incidents.” This is upon the 
principle that the contract was itself framed with reference 
to the usage; and so as to incorporate the usage in, 
and as part of itself. Indeed, it isin part also upon this 
principle, that even ag respects the actual terms of the 
contract, it is by the usage they are expounded(3). These 
incidents are sometimes the creatures of mere usage. 
But usage may come at length, by judicial recognition, 
to be regarded as part of the law merchant, and this. 
would be obligatory without special evidence. Conse- 
quently, the. law merehant annexing to à Marine Insur- 
ance the condition of sea-worthiness at the commence- ` 
ment cf the voyage, it would ipso facto become annexed ` 
to any ordinary contract. e i such insurance (4) But. 
(1865), 1 M. m C., 457 ; Dada Honaji v.: . 4) Ev. Act, s, 92, Proviso 5, pian 
. Babaji (1865), 2 B. H. O., 38; Guddalu E ^g Goodeve, Ev., Ed. 1871, p. 375. ` n 
v. Kunnatter (1872), 7 M. H. C., 389;. - (4) 15., 316; Humfrey v. Dale, der. 
Jugtanand v. Nerghan (1880), 6 ‘Calc, E W. R.(Eng. ), 467 ;. Koonj Behari v. Shiva: ` 
435; Tiruvengada v. Rengazamt (1889), ` . Baluk, (1861), Agra R. F.. R., 198 ; Hari: 


a Mad., 10. ` 2 * Mohan Bysack v. Krishna Mohun Zeg, 
EU Jugtanand v. Nevghan, supra, 809. 1 9 B: b. R, , Appi. hc EI 
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custom cannot affect the express. terms of a written 
contract(l', nor can a custom at variance with, or repug- 
nant to, the express terms of « deed be proved in evidence 
(2) In order that a practice on a particular estate may 
be imported as a term of the contract into a contract in 
respect of land in that estate, it must be shown that the 
practice was known to the person whom it is sought to 
bind by it, and that he assented to its being a term of the 
eontraet : and when the person sought to be bound by 
the practice is an assignee for value of rights under that 
contract, it must also be shown that he and all prior 
assignees (if any) for value knew that the practice was a 
term of the original contract (3). 

These five rules may be shortly summarized as 
follows. Extrinsic evidence is not admissible to alter, add 
to, contradict or vary the express terms of a deed where 
the deed contains the whole of the agreement between 
the parties, but it is admissible to show that the deed is 
invalid, that it does not contain the real agreement 
arrived at between the parties, that there is a collateral 
agreement not inconsistent with the deed, that there is a 
condition precedent to be performed before the deed can 
come into operation, and that incidents about which the 
deed is silent are by a well recognized usage or cu pom 
annexed to the terms set forth in the deed. | 


(1) Indur  Chunder v. Luchmi Bibi L. R., 450; J. G. Smith v. Ludha. 
(1871), 7 B.L. R., 682 : Morris v. Pancha» (1892), 17 Bom., 143. | 
hada (1870), 5M. H.C.,135. | (3). Mana v. Rama HS 20 Mad; 

(2) MacFarlane v. Carr (1872), 8 B. ` 275. | 


LECTURE Ill. (1). 


In addition to the extrinsic evidence allowed by 
Rules 2 to 5, another description of evidence is admis- 
sible to assist the Court in the interpretation of a deed. 
"This evidence helps to explain the sense in which the 
parties understood the deed at the time they executed 
it, and the Rule as regards the admissibility of such 
evidence is embodied in proviso (6) of section 92 of the 
Indian Evidence Act and may be stated as follows :-- 

Rule 6. Evidence is admissible of every material 
fact that will enable the Court to identify the person or 
thing mentioned in the instrument and to place the Court 
whose province it is to interpret the deed as near as may be 
in the situation of the parties. 

For the purpose of applying the deed to the facts, 
and determining what passes by it, and who take an 
interest under it, a second description of evidence is 
admissible, viz., every material fact that will enable the 
Court to identify the person or thing mentioned in the 
instrument, and to place the Court whose province it is- 
to declare the meaning of the words of the instrument. 
as near as may be in the situation of the parties to it. 
The authorities for this position are numerous; they 
are referred to in Vice-Chancellor Wigrams: excellent. 
Treatise on the admission of extrinsic evidence under : 
‘the 5th proposition (p. 53, 3rd Ed.).. From the, ;eon- 
ext. ef the instrument, and from these two descriptions. 
of evidence, with: such. circumstances ` oe by law. the: 
Court, "without evidence, may. of itself. notice,, it: is its. 
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duty to construe and dd the words of that instru- 
ment(1) In that case a settlor conveyed estates 
upon trust to pay certain sums to such poor and godly 
preachers for the time being of Christ's Holy Gospel, 
and to such poor and godly widows for the time being of 
poor and godly preachers of Christ's Holy Gospel as 
the trustees for the time being should think fit, and ex- 
trinsic evidence was admitted to show that the settlor 
by the words “poor and godly preachers of Christ's 
Holy Gospel” referred to a sect of Protestant dissenters 
who called themselves Independents. 

Up to a certain point and apart from any question 
of ambiguity extrinsic evidence would be necessary to 
point the operation of the simplest instrument. Thus, 
were it the case of a deed conveying all the lands at A 
in the grantor's occupation, until it was defined by proof 
what lands were in his occupation, the operation of the 
deed could not be known. The principle cannot be 
affected by the construction that a more ample develop- 
ment of circumstances is necessary m one case than. 
another(2). In interpreting any instrument which 
purports to deal with property, some extrinsic evidence 
isnecessary iu order to make the words, which are but 
sigus, fit the external things to which those signs are 
appr ble In reality external information is requisite 
in eonstruing every instrument; but when any subject 
is thus discovered, which is not only within the words 
of the instrument, according to. their natural. custom, 
but exbausts the wholeof those words, then the investi- 
gation must stop ; you are bound to take the interpreta- 
tion which entirely exhausts. the. whole series of expres- 
„sions used by. the author of the. instrument, and are 


“(Per Parke, B. Shore v. Wilson - (9j :Goodeve, Ev., 332. 
(842), 9 OL. & E., 355, at p. 256. go ee t 


e Gë na 
s ams LEE 


A8 , GE Lud ` DEEDS, WILLS AND: STATUTES.. Leg, ur. 


not dici to go any farther(1).- These observa: 
tions are cited oniy as illustrative of the principle. 
Practically, it is upon some imperfection of the instru- 
ment, as applied to the facts, that the diffieulty as to 
determining its meaning arises ; and nothing is more 
settled than that evidence is receivable of all the cir- 
cumstances surrounding the instrument for the purpose ` 
of throwing their light on its interpretation. Indeed, it. 
is by these as by a lamp the Court reads the document(2). . 
We have already seen that under Rule 1 evidence of the 
conduct of the parties is not excluded where such 
conduct is relevant; and evidence of the subsequent 
conduct of the parties was held admissible in the case of 
Kashee Nath Chatterjee v. Chundy Churn Bannerjce (3) 
to show whether an instrument which on the face of it 
purported to be a deed of out-and-out sale was only 
itended by the parties to operate as a mortgage. In 
Daimodee Parik v. Kaim Tarida (4) which was decided 
by the Caleutta High Court after the Evidence Act 
had been passed, it was held that section 92 of the. 
Evidence Act had altered the law as laid down in Kashee 
Nath. Chatterjee’s case and was a bar to the kind of 
evidence which was held admissible in that case. On- 
the other hand, it has been held by the Bombay High . 
Court (5), by the Madras High Court (6) and by the: 
Calcutta High Court in Hem Chunder Soor v. Kally- 
Churn Das (7) and Kasi. Nath Dass v. E 
Mookerjee (8) that section 92 of the Evidence. Act does 
not alter the rule. laid down i in. K ashee N a Chatterjee 


€ osten tm T ce ent enen a. re pg tmo 


l S a Jur "Wood, v. o. Webb « e, em ^e. L. B. 38 (8787 


1856). 1 K. & J., v. 580, at pp. 585-586. 
7 ov.Kanji, 4 Bom., 594 (1880). 


(1855). 

. (2) Goodeve, Er., o. 
(GI 5W.R., “68 (1866). | 
(4) 5 Cale., 300-302 (1879). 


Ree Bajpie v. Hura Lall. Paray, 35... 


| mt 494 (1890). .«- S 
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(5) Bakshu- Lakshman e. Goniada 
(0) Venkatrainam v. Reddiah, m 


(7) -.9 Cale., 528 assa). ` 
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v. Chundy Chur n Bannerj Jee, and that the ground 

upon which the evidence of acts and conduct is admitted 

is that the Court should not permit the perpetration 

of a fraud. In addition to the cases cited here, the 

principle laid down in the last mentioned case have been 

followed by several other cases. The question came up 

again before a Full Bench of the Calcutta High Court 
in the case of Preo Nath Shaha v. Madhu Sudan 
Bhunja(1). There it was not contended that the evidence 
sought to be admitted was inadmissible, and the Court 
held that in a case where the question is whether a deed 
which purports to be an out-and-out sale was only 
intended to operate as a mortgage, the acts and conduct 
of the parties are admissible to show what the true 

nature of the deed is. 

The principle on which the rule is applied is this, 
that a party, whether plaintiff or defendant, who sets up 
a contemporaneous oral agreement, as showing that an 
Apparent sale was really a mortgage, shall not be permit- 
ted to start his ease by offering direct parol evidence 
of such oral agreement; but if it appear elearly and 
unmistakeably, from the conduct of the parties, that the 
transaction has been treated by them as a mortgage. and 
not as à sale, the Court will give effect to it as a mort- 
gage and not as a sale; and thereupon, the Court will, for 
that. purpose, allow parol evidence to be given of the 
-original | agreemont (2). In a suit for redemption of 
land mortgaged. to the defendant, the plaintiffs relied . 
‘upon a document as containing an. acknowledgment: of 
the title of the plaintiff under section 15. of the- Lim- 
‘tation Aet: (XIV. of 1859)... The document’ contained S 
2 admission by. the defendant that he held land upon : 
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mortgage i in a specified district from the temple of w vhich 
the plaintiffs were the trustees. It was held that oral 

evidence was admissible to apply the document to the 
land to which it was intended to refer (1). Again, when 
a letter had been addressed by the defendant to a 
Mrs. W., containing an acknowledgment of a debt, it was ` 
held that evidence was admissible to show that Mrs. S., 
the plaintiff, was known as Mrs. W. and also for the 
purpose of identifying the debt to which the acknowledg- 
ment referred (2). 

This rule to a certain extent embodies the old Latin 
maxim ^" Contem poranea expositio est optima et fortis 
sima tn lege” (3). 

The short exposition of the whole matter is, that 
the knowledge of the external cireumstances of which 
their proof puts the Court in possession, places the 
judge m the position of the donor, settlor, or other party 
to the instrument ; and it is upon the survey which that 
position affords* him, he exercises the office of an 
expositor. 


Rule 7.— When the words used in a deed are in their 
literal meaning unambiguous, and when such meaning is 
not excluded by the context, and is sensible with respect to 
the circumstances of the parties at the time of executing 
the deed, such literal meaning must be taken to be that m 
which the parties used the words (4). | 


By “ literal meaning” is intended not necessarily the: 
primary or etymological meaning, but (w) the meaning 
usually affixed to the words at the time of the execution. 
of the deed, by persons of the class to which the parties. 


"DU Valampuducherri. Vv. Chowakar en, | .. mode of expounding an instrument : je. 


5 Mad, H.C.R., 320 (1870), by referring to, the time when, - "and: 
(42) Umesh Chundra Mookerjee - v “circumstances ünder which, itj is made. : 
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belonged; or (6) the meaning in which the words must 
have been used by the parties, having regard to their 
circumstances at the time of execution; or (c) the 
meaning which it can be conclusively shown that the 
parties were in the habit of affixing to the words. 

The literal meaning of Pechino words in a deed 
relating to the art or science in which ‘such words are 
used is their technical meaning. 

Extrinsic evidence is admissible for the purpose of 
detcrmining the literal meaning of the words used and 
for no other purpose. 

Hence evidence is admissible to show who the 
parties to the instrument arc, the circumstances under 
which the instrument was executed and the meaning 
which they were in the habit of affixing to any words 
used (1). 

Where in a joint conveyance by a widow and the 
next reversioner in which they conveyed “ the whole and 
entire property absolutely” it was held that they had 
exercised every power which they possessed, and 
that they parted with their whole interest whether 
in possession or expectation, and that the title of 
the alienee was complete (2). The word “ sentan” 
has been construed as meaning “issue” generally and to 
include daughters (3). The. word “ naslan-bad- naslan” 
confers absolute ownership (4).. 

"Phe rule that technical words must bear their 
technical meaning in instruments relating to the art or 
science to which they belong, is of the greatest impor- 
tance in the interpretation. of mercantile contracts (5), 
In construing : a usual mercantile. ‘contract, the question’ 
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ds, i in what sense have the terms been used in similar 
contracts. In the case of an unusual contract, have the 
` terms acquired any, and what, peculiar meaning in 
) general mercantile language or in the particular irade (1)? 
The principle of this rule has been incorporated 
in section 94 of the Evidence Act which enacts that when 
language used in a document is plain in itself, and when 
it applies accurately to existing facts, evidence may 
not be given to show that it was not meant to apply 
to such facts. The true construction of an agreement 
depends upon the ordinary meaning of the words 
used, and if these words are plain and unambiguous, 
it is quite clear that they must not be explained away 
by extrinsic evidence, and still less by mere reasoning 
from probabilities. There is no duty of a Court of 
Justice more imperative than that of upholding contracts. 
into whieh parties have voluntarily entered under no 
mistake of fact (2). Thus, an absolute conveyance 
containing nothing to show that the relation of debtor 
and ereditor is to exist between the parties, does not 
cease to be a conveyance and become a mortgage 
because there is a right to repurchase (8). 


| (1) Lewis v. Marshall (1844), 7 Man. 
and Gr., 729. On the present occasion, 
the question was, whether there was 


a recognized practice and usage with 


reference to the voyage and business 


out of which the written contract, the . 


.subject-matéer of the action, arose, 
‘and to which it related, which gave a 


particular sense to the words employed . 
in it, sothat the parties might be sup- 


posed to have used these words in 
such sense. 


^ The character. and description of E 
evidence üdinissible for that purpose is, | 
the fact of a general usage and practice ^ 
prevailing in the particular trade. or. = 
business, not the. judgment or opinion 3 


of witnesses ; for tho contract may be 
safely and correctly interpreted by 
reference to the factof usage; as it 
may be presumed: that such fact is 
known to the contracting parties, and 
that they contract in ` conformity 
thereto ; but the judgment.or opinion 


of the witnesses called affords on safe 


gvide for interpretation, as such judg- 


ment or opinion is- confined. to their. 


own knowledge ; per Tindal, C. J., ib. at - 


p 74. See — v. Ludha. (1802), 17: 
- Bom., 144. E x 
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Rule 8.— Where, if the words in a deed are used in their 
literal meaning, an absurdity or inconsistency appears, 
‘such of the other meanings that they properly bear may 
be placed upon them to avoid that absurdity or incon- 
sistency (1). e 
| When general words are employed, they must be so 
understood, unless they are accompanied by any expres- 
sion limiting and restraining their ordinary meaning, 
or unless such limitation or restriction arises from 
necessary implication(2). From all the cases upon this 
subject it appears to be determined, that, however 
general the words of a covenant may be if standing 
alone, yet if, from other covenants in the same deed, it 
is plainly and irresistibly to be inferred that the party 
could not have intended to use the words in the general 
sense which they import, the Court will limit the opera- 
tion of the general words. ‘The question, therefore, 
always has been, whether such an irresistible inference 
does arise? Forif such an inference does arise from 
concomitant covenants they will control the general 
words of an independent covenant in the same deed(3). 
It is, however, incumbent. on those who contend for 
the limited construction to show that a rational inter- 
pretation ... requires a departure from that which 
ordinarily and prima facie is the sense and meaning of 
the words(4) But general words following . specific 
words are ordinarily. construed as limited to things 
ejusdem generts with those before enumerated (5), and 
whore a deed speaks by general words, and afterwards. 


: (0) This is. adapted from Lond 5n, 915. . "E e. ar uio : 
.. Wenshydale's : Golden - Rule, Grey... Y 9 Per Knight Bri üce, vy. C, Pare. 


Pearson (1857), 6: H. L. C, 61, atp 106. . Mapehant (1842), Y. & ©., 200. at 
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a. 


descends to special words, if the special words agree to 
the general words, the deed shall be intended üccopdius 
to the special words (1). 

Where under an instrument a debtor allotted to his 
creditor his **aivaj " on account of Deshpande Hak and 
Inámi recoverable from oe villages and undertook not 
to meddle till the ‘‘ aivaj " was paid, and the instrument 
did not describe the lands mentioned therein by metes 
and bounds, but only as being in the occupation of 
certain persons paying so much rent, and contained a 
clause that the “aivaj” of Rs. 63 (the sum total of 
rents) had been allotted and that the creditor might 
take kabulíyats from the occupants and make the 
recoveries, it was held that the term “aivaj,” although 
capable of meaning property generally, must from the 
context of the document mean moneys or sums. And 
it was further held that the language of the mstrument 
showed a clear intention to appropriate the rents as 
distinguished from the lands themselves, so that even if 
the transaction were regarded as a mortgage, it could 
only be a usufractuary mortgage, which would confer no 
right to have the property sold (2). You must look at 
the words of a deed with reference to the parties who 
use them, and the grant must be consistent with that; 
consistent with the interests of those who make the 
grant. So where a deed of arrangement and release 
in the English form, between members of a Hindu 
family in respect of certain joint estate, claimed by a 
childless Hindu widow. of one of the co-heirs, in her 
charaeter of heiress and legal personal representative. 
of her deceased. husband, declared that she Was. 
„entitled to the sum therein expressed, as the Share. 
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of her deceased husband, “for her sole absolute use 
and benefit," it was held that those words were not 
to receive the same interpretation as a Court of Equity 
in England would put upon them, as creating a separate 
estate in the widow ; but that the deed must be con- 
strued with reference to the situation of the parties and 
the rights of the widow by the Hindu Law, and that, 
as the deed recited that she claimed and received the 
money as her husband's share in the Joint estate in her 
character as his heiress and legal personal representative, 
such words must be construed to mean, that it was to 
be held by her in severalty from the joint estate ; and 
as a Hindu widow she had only a life-estate in the 
corpus, the same at her death devolved as assets of her 
deceased husband upon his personal representative in 
succession. (1) 


Rule 9. Extrinsic evidence may be given to explain a 
latent but not a patent ambiguity in a deed. (2) 

Latent ambiguity, in the more ordinary application 
of the term, arises from the existence of facts external 
to the instrument ; and the creation, by those facts, of a 
question not solved by the document itself. (3) A patent 
ambiguity is that which exists either,—in the want of 
adequate artificiality in the composition, including 
under the term, expressions requiring interpretation, — 
or the omission of something requisite to give operation 
to the document. 

Thus, in the former case, the language may be not 
only inartistic, but confused, contradictory, and general- 
ly incomprehensible ; or. it may exhibit a capacity of 
double meaning, with no adequate solution as to which 


3 (1) Sr eemütty Rabutty Denge v. Sb. (2) Ev. Act., ss. 93, 95. 
Chunder. Mullick (1854), 6. M. I-A., 1. (3) Goodeve, 390, | 
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meaning was intended; or it may use terms of art, or 
terms otherwise not intelligible without explanation. If, 
with the aid of such extrinsic evidence as may be 
necessary to clear up unintelligible or equivocal expres- 
sions, the Court cannot struggle through the maze, the 
instrument itself must fail for want of adequate expres- 
sion ` and, in attempting to solve the meaning, the Court 
is not at liberty to indulge in mere conjectural surmise ; 
it must be yoverned by the ordinary rules of legal con- 
struction. Ina medium of total darkness the eye could 
not exercise its power of vision; and the mind would 
not be allowed to speculate on what could not be seen. 

In the latter case we have put, the instrument may 
omt the very essence of its. intended operation Thus, 
a blank may have been left for the subject or person to 
be dealt with, or to take, say—in a deed the property 
intended to be passed ; in a contract the thing bought ; 
or, if not a total blank, what is tantamount to it, as 
a gift to Lady——without saying what Lady. Here 
the blank cannot be supplied. 

The province of the Court is to witerpret, not to 
make. Itis to construe the expressions which the parties 
have themselves furnished, not to supply others. For 
cases such as these, extrinsic evidence of mere surround- 
ing facts would, from the nature of thiugs, afford no 
remedy. Were the Court, by the process of construction, 
to insert in the blank the property or the thing omitted, 
which, of the sons was meant by the gift to one, or who 
was the Lady this would be to supply, not to 
interpret; and, though the law admits evidence to 
explain, it excludes that which would only be to add to. 
Hence it is laid down that, in a case of patent ee 
paro er ridence is inadmissible. (1) ib 
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Wherea pattah purports to convey so many beegalis 
of land * more or less” within certain boundaries, the 
test of what is really conveyed is not the area of the 
land but its boundaries. (1) An equivoeation arises where 
no ambiguity is apparent on the perusal of the deed toa 
person unacquainted with the circumstances of the 
parties, but after evidence of the circumstances of the 
parties is obtained, it is discovered that there are 
several persons or things, or classes of persons or things, 
to each of which a name or description contained in the 
deed seems to be equally applicable. (2 

When after all the extrinsic and intrinsic evidence 
admissible under the preceding rules has been exhausted, 
a name or deseription still remains equivocal. -then and 
not till then,---extrinsic evidenee of what was passing 
inthe minds of the parties to the deed at the time 
of execution is admissible for the purpose of determin- 
ing which of the several persons or things, or classes of 
persons or things, described by the equivocation. the 
parties intended, and for no other purpose whatsoever.(3) 

But if one part of the description applies to one 
object, and another part applies to another object, but 
the description as a whole applies to no objeet, the ease is 
similar to that of à patent ambiguity, and direct evidence 
of intention is not admissible. ( 4) 


a 
(1) Sheth hunier Alanecah ~. dus v. Mahomed AU (sait, 2 bom., 28, 
Brojonath A ditya (1870), 14 W. R., 301; (2) Norton, 86, 
Esan Chunder Ghose v. Protah Chunder (3) Zb., MM. 


Roy (1873), 20 W. np. 224. See Virjwan- (4) 7b., 110. i 


LECTURE IV. 


THE previous Rules respecting the interpretation of 
deeds, deal mainly with the cases in which the Court is 
allowed to have recourse to extrinsic evidence in order 
to obtain assistance in interpreting a deed and cases in 
which it is not so allowed. Before discussing the other 
rules applicable to the interpretation of deeds it may 
perhaps not be out of place to consider the com- 
ponent parts of a deed and the bearing each one has 
to the rest. In an English deed there is a regular 
preseribed order in which the various parts of a deed 
appear. By an Indenture was originally meant a deed 
where the top of the paper or parchment is cut and 
indented. In old times, when the deed was in two 
parts, they were both written on the same skin, which 
was afterwards cut through ina wavy manner, and 
generally a word was written along the line of division 
before they were cut asunder in such a manner that it 
was cut through, so that afterwards it could be seen 
that the two parts were what they professed to be by 
their fitting into each other. These two parts were 
called “ counterparts" or '*counterpanes," and when 
put together, constituted the contract by deed. Now 
counterparts are not written on the same skin, and in 
practice the part executed by the person from whom 
the estate moves is called the “ original ” and the part 
executed by the person accepting the ,estate is called. 
“the counterpart.” When both parts are executed, 
by each party, they are called “duplicate originals.” 
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Gradually the custom of indenting the deed has died 
out; and now, by “an indenture " we only mean a deed 
that has parties of more than one part. Nowadays it is 
unnecessary for a deed purporting to be an indenture to 
be actually indented. (1) 

Deeds-poll are so called because they were for- 
merly polled or cut even at the head. The term is now 
applied to deeds where the persons executing are all of 
one part. The greater part of deeds-poll are powers 
of attorney or deeds exercising powers in a settlement or 
will, as, for instance, a deed appointing a portion. Some 
of the statutory forms of Conveyance to Railway Com- 
panies are very badly expressed deeds-poll. 

It is usually the practice to put a date toa deed; 
in indentures the date is usually placed at the begin- 
ning of the deed, in deeds-poll at the end of the testi- 
monium clause. But, as we have seen before, deeds in 
point of obligatory force with a view of priority of title 
take effect from, and therefore have relation to, the time 
not of their date but their delivery, and so it follows that 
if the date be impossible or be omitted, or if the date 
stated in the deed be different from that of the time of 
delivery, the deed takes effect from the latter time. 
If several inconsistent deeds be executed, they take 
effect according to the several times of their delivery 
and not of their date. | 

As a matter of convenience the name of every person 
whose intentions are expressed by any instrument, should 
be formally stated. When all the persons have iden- 
tical intentions, they generally express them by means of 
a deed-poll ; but when this is not the case, they do so by 
means of an indenture, and are said to be made parties 
to it; those Who have identical intentions being made 
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Dären of the first part. The phrase “ identical intentions ” 
requires a little explanation : in a common contract for 
sale from 4 to B, although at first sight it may appear 
that the intentions of d and B are the same, yet this 
is really not the case: e intention is to part with his 
property aud receive the money ; while B desires to part 
with his money and receive the property : their intentions 
are different. and accordingly in the deed declaring their 
lutentions they would be imade parties of different 
parts ; while, on the other hand, if the sale were made to 
two persons B and C, as trustees for instance, they 
would have identical intentions differing from those of 
A; so that .4 would be of one part and B and C of the 
other. 

The date and names of the parties are stated at 
the beginning of an indenture in the following form : 


“This Indenture made the day of between 
AB of of the first part, CD. of 
of the secoud part and EP of of the 


third part.” The parties being expressed to be 
of as many parts as are necessary, the parties of the 
last part being introduced by the word “and.” If the 
parties: be of two parts only. they are said to be “ of the 
one part ” and “ of the other." 

The formal method of stating the parties to a deed- 
poll varies according as it does or does not contain 
recitals ; in the former case it begins, “ To all to whom 
these presents shall come AB of, etc., sendeth greeting”; 
in the. latter case it begins, “ Know all men by these 
presents that I, AB, of &e." The date being in each 
ease. mentioned in the testimonium clause. | m 

Fn contracts not under seal the form is. immaterial, 
but when they are prepared in a formal manner, the 
‘commencement is generally the same as that of an 


LEC. Le, DEEDS. 71 


iudenture, substituting the words T Memorandum of 
Agreement" or “ Articles of Agreement” for ‘This 
Indenture.” Where the contract is long, and is, accor- 
ding to a usual and convenient practice in such cases, 
divided into numbered paragraphs, the heading “Articles 
of Agreement " is more often used than “ Memorandum 
of Agreement,” but it is entirely immaterial. 

The parties to a deed are always described by their 
names and additions, that is to say, by their dwelling 
places and qualities. There is no strict rule as to the 
minuteness of description necessary ; all that is required 
is to describe the parties with such a degree of accuracy 
that no confusion will arise. (1) Sometimes it happens 
that a party to a deed was party to some former deed 
relating to the same property, in which he was deseribed 
differently ; in this case both the present and the old 
description of such a person is given as AB of No. 8 
Middleton Street, in the town of Calcutta, but formerly 
of No. Ll, Mall Road, Naini Tal, in the North-West 
Provinces. It is very frequently the case to annex to 
the description of a party the character in which he 
acts and afterwards call him by that name throughout 
the eonveyance. Thus in & mortgage the parties 
frequently run as follows :- - 


“AB of hereinafter called the mortgagor 
of the one part and CD ot hereinafter called 


the mortgagee of the other part,” and afterwards 
throughout the deed the parties are simply referred to 
as mortgagor and mortgagee respectively. | 

The order in which the parties are arranged ig very 
much a matter of custom. Usually in a conveyance 
the conveying parties come before those to whom the 
interest is. conveyed ; the persons having the legal estate, 
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whether owners, trustees or mortgagees, come first ; 
they are followed by incumbrances, such as second 
mortgagees, annuitants; the person entitled to the 
beneficial interest subject to the charges, coming after 
his incumbrancers ` the persons to whom the conveyance 
is made coming after those who convey; trustees 
inserted for the interest of the persons to whom the 
conveyance is made, generally come last of all. (1) 

Recitals as & rule are placed immediately after the 
parties and their additions. A recital is not a necessary 
part of a deed, and therefore if there is a discrepancy 
between the recitals and the operative clauses, and the 
latter are clear and unambiguous, the recitals will not 
control them. (2) This principle will be discussed in 
greater detail later. In most cases it is convenient to 
arrange the recitals in chronological order. The excep- 
tions may be ranged under the following heads: (a) Where 
the deed has reference to more than one distinet property : 
in this case it is generally more convenient to trace the 
dealings with each property separately down to the 
time when they were first dealt with together. Thus, 
in a deed of exchange, the dealings with the two 
properties should be kept entirely distinct. (b) Where 
the deed deals with more than one estate in the same 
property which have always been dealt with separately. 
Thus, where a term has always been kept distinct from 
a fee, and they are dealt with in the same conveyance, 
the recitals respecting them may very conveniently be 
kept distinct. 

Recitals are divided into narrative recitals, which 
are either general or particular, and «ntroductory recitals. 
The narrative recitals are so framed as to show the 


(1) Elphinstone, Introduction to Conveyancing (3rd. Ed.), p. 65. 
(2) Td., p. 67. 
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nature of the interest intended to be dealt with. If 
the person who conveys the property has an absolute 
estate in it, they commence with the recital of his 
absolute estate or with the ,deed by which it was 
conveyed to him ; if he have only a limited estate, they 
commence generally with the creation of his interest, 
and trace down allthe dealings with it to the time of 
the execution of the deed in preparation. If the first 
of the recitals be a deed, it is unnecessary, as a general 
rule, to show why or by whom the interest was created, 
and the recital is called a general recital. (1) The intro- 
ductory recitals are so framed as to explain what is 
intended by the deed. Care should always be taken to 
make them correspond exactly with what is subsequently 
done in the operative part of the deed. 

The next clause in order 1s that which sets out the 
consideration for the deed ; for by the consideration for a 
contract or deed is meant the motive that affects the 
parties. Consideration is of two kinds, valuable and 
good. What amounts to a valuable consideration, or, 
as it might with greater propriety be called, a consider- 
ation valid at Jaw depends upon the circumstances of 
each case Money, marriage, doing something which is 
troublesome to oneself or to the use of the other party 
to the contract are all valuable considerations. Thus, 
if I simply agree with you to give you five rupees, there 
is no consideration for my promise, and the law will not 
give you damages if I omit to perform the agreement. 
But if I were to agree with you to give you Rs. 5, if 
you would walk half a mile and you were to perform your . 
part of the contract, there would be a consideration for my 
. promise ` viz., the trouble that you have taken in walking 
the half mile.* IfI were to promise to give you dinner at 
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my house if you would come at a certain time, and you 
were to come, there would be a binding contract, the 
consideration for the dinner being the trouble that you 
would have had iu coming. On the other hand, if we 
were to agree that I should at my expense send to you 
at your house a dinner from the Cook’s shop, there 
would be no consideration moving from you, and the law 
would not hold me to my promise.(1) A good considera- 
tion merely means the motive of natural affection to- 
wards relations, and it has no validity as against creditors 

purchasers. The consideration is always stated in 
words at length in the first witnessing clause ; and where 
there is more than one witnessing clause it is referred to- 
in the subsequent witnessing clauses, as “ the considera- 
tion aforesaid, " and immediately after the consideration 
follows the clause acknowledginy its receipt. 

The next part 1s the operative portion of the deed, 
and it is the practice amongst unskilful draftsmen to use 
a great many words without having regard to their true 
meaning, and also to use them both in the past and 
present tense; thus, in a release founded on a lease for 
a year, the words sometimes used are “ He the said 
AB hath granted, bargained, sold, aliened, released, 
and confirmed, and by these presents doth grant, bargain. 
sell, alien, release and confirm.” Here all the words 
.with the exception of “grant and release" are simple 
surplusage and in the recital of the deed those two 
words would be the only operative words mentioned. 

The occasions for the employment of the various 
operative words are the following: Appoint in the 
execution of a power: if the power contains any special 
words, they are usually followed. ` Assign’ in a convey- 
ance 2 of personalty or movable property. ` Alien (now. 
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disused), absolutely parting with an estate. Confirm 
where therc has been a previous conveyance to the 
grantee and it is intended to confirm it. Convey may 
be used in a conveyance of property of any nature. 
(irant was formerly in England the proper word for 
conveying frecholds uot lying in livery. Lrrery was 
the act of giving or taking possession of, now abolished 
by 7 and 8 Vie, c. 76 and 8 and 9 Vie, o 106. and 
the word ‘grant’ is the operative word now generally 
used in the conveyance of freeholds. Surrender is the 
conveyance of a term to the intent that it may merge : 
[telease is the conveyance of a remainder or reversion to 
the person in possession or to release either property or 
a person from any claim. Remise release aud quit claim 
the old form of releasing property from a claim. equat 
release and quit claim the old form of releasing a person 
from a claim. Demise formerly demise lease and to farm 
let the word used in granting a term. (1) 

The parcels are generally inserted in the operative 
part of the deed, although in some few exceptional 
cases, as In the assigument or surrender of a lease, the 
transfer of à mortgage not by endorsement or the appoint- 
ment of a new trustee, they may be more conveniently 
set out, if at all, in the recital of the lease, mortgage or 
settlement and be conveyed by reference. They should 
be deseribed according to their qualitv, as arable land, 
woodland, and the like, their quantity, ete., according to 
their measurement with their abuttals and the, names 
of the. occupiers. The description may be given only 
in the body of the deed or which is generally. more con- 
venient. with the aid of a schedule to the deed and an 
endorsed map. In cases where intermixed or adjacent 
land, held on different titles, is dealt with by the same 
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deed, the use of several schedules will generally be found 
to facilitate the draftsman’s task. (1) There is much diffi- 
eulty in understanding the rules for the interpretation of 
parcels. The following .remarks may, perhaps, render 
them more intelligible. A thing is always designated 
(ol by what is called a general name (that is, à name 
which is equally applicable to every member of a class) 
together with (b) some superadded description to show 
which member of the class is intended. For instance, 
“a house,” “an estate," ‘‘afarm,” ‘a wood," are all 
general names ; each of them equally fits every member 
of a class. There are two modes of designating or identi- 
fying any particular member of a class. First, we may 
describe the thing by several general names; in other 
words, we may ds tbe it as belonging to several classes. 
In this case, if only one thing satisfies all the descriptions, 
that is the thing meant ; if more than one thing satisfies 
all the descriptions, there is a case of equivocation. It 
often happens that the same thing can be described by 
two totally different descriptions, e.g., the same lands 
may be described by the two descriptions following 
"the tithe free lands in the parish of #” and “the 
ancient woodlands inherited by A.” In each of these 
descriptions all the names are general, and in each case 
if we omit any one of the general names, we describe 
a larger number of things than if we use all the names ; 
in other words, where a thing is described by several 
general names, the descriptions are mutually restrictive. 
Secondly, we may add to the general description either 
the individual name, if there be one, or a special 
description which fits that member only of the class of 
things designated by the general description. Thus the 
pieces of land. before described may be' described as 
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“the woods called Highhurst” or “the woods in the 
occupation of A.” More commonly, however, we add 
to the general description both the individual name and 
special description as “the aycient woodlands in the 
parish of Æ known as Highhurst in the occupation of 
A." Tt will be observed that if a description, though 
general in form, does in fact designate one thing only, 
the addition of any special description is useless ; but if, 
as usually happens, a general description points equally 
at more than one thing, the special description indicates 
which of these things is meant ; in other words, if any 
thing exists which satisfies both the general and the 
special description, that only is intended, 2.¢., the special 
description restricts the general description. 

Where the parcels are described by several general 
descriptions, or by a collective and a general description, 
that only is intended which satisfies each description ; 
or in other words, general descriptions are mutually 
restrictive. If the parcels are described as being mem- 
bers of more than one class, that only is intended which 
is à member of each class. Where the parcels are 
described by general or collective and also by special 
descriptions and anything fits both descriptions, that 
only is intended. In such cases the Latin maxim 
Non accipi debent verba in demonstrationem, falsam qua 
competunt in limitationem veram applies ; that is to say, 
if it be doubtful upon the words whether they import 
a false reference or description, or whether they be 
words of restraint, limiting the generality of the former 

name, the law will not intend error or falsehood, for 
where words can be applied so as to operate on a subject- 
matter and limit the other terms employed, in its 
description, or where there is a subject-matter to which 
they all apply, it is not possible to reject any of those 
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terms as a false description. If, therefore, I have some. 
land wherein all these demonstrations are true, and 
some wherein part of them are true and part false, then 
shall they be intended words of true limitation to pass 
only those lands wherein all those circumstances are 
true, and if a man pass lands, deseribing them by parti- 
cular references all of which references are true, the 
Court cannot reject any one of them. 

Where the parcels are described by both general 
or collective and special descriptions and nothing exists 
which satisfies all the descriptions, but something exists 
which satisfies some of them and is described with 
sufficient certainty, the others may be disregarded. 
This introduces the principle of Falsa demonstratio nou 
nocet. 


Rule 10. A deed should be interpreted, so as to take 
effect, if possible, according to the intention of the maker 
or makers. 


The principle of this rule has already been dealt 
with under Rule B in Lecture L. (1) If a deed can there- 
fore operate two ways, one consistent with the intent 
and the other repugnant to it, Courts will be ever 
astute so to construe it as to give effect to the intent. (2) 
I shall lay down some general rules and maxims 
of the law with respect to the construction of deeds. 
first, it is a maxim, that such a construction ought 
to be made of deeds, ut res magis valeat. quam pereat, 
that the end and design of deeds should take effeet 
rather than the contrary. Another maxim is, that such 
a construction should be male of the wore ina v deed, 


0). Ante, p. 3, el sey. Bailey (777), 2 Cow, OUT, 600; Ford 
(2) Sully v. Forbes (1820), 2 B. & Ba v. Buch (1848), 11.Q.'1., 882, 870: 17 L. 
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as is most agreeable to the intention of the grantor ; 
the words are not to the principal things in a deed, but 
the intent and design of the grantor. (1) 


Rule 11. When the intention of the maker or makers of 
a deed cannot be given effect to its full extent, effect is to 
be given to it as far as possible. 

A deed that is intended and made to one purpose 
may enure to another, for if it will not take effect in the | 
way it is intended, it may take effect in another way, 
provided it may have that effect consistently with the 
intention of the parties. And, therefore, a deed made 
and intended for a release may amount toa grant of a 
reversion, an attornment, or a surrender or ¢ converso. (2) 
Where a deed provided for a payment of Rs. 25 “as 
malikana” it was held that the words “as m«likana ` 
showed an intention that the payment of Rs. 25 should 
be an annual charge on the property, and the profits 
arising therefrom analogous to that of a malikan« 
reserved ona settlement by a Government settlement 
officer; that the use of these words was intended to 
reserve and create a perpetual and heritable charge 
upon the property ; and that the Court was not prevented 
from coming to this conclusion by the omission of 
specific words of inheritance. (3) So also a lease has been 
created by a covenant with a man that he should enjoy 
the land for a certain time (4) and by a mere license to 
occupy for a certain time. (5) 

Where diverse persons join in a deed and some are 
able to make such deed and some are not t able, this shall 


(4) Smith d. Dormer v., Packhuvst 291. 

(1742), 3 Atk., 135, 136; sub nom Pack- (4) Tisdale v. Essen (1615), Hob. 34; 
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be said to be his deed alone that is able ; and if a deed 
be made to one that is incapable and another that is 
capable, it shall enure only to the latter. So if a 
mortgagor and mortgagee join in a lease, this enures as 
a lease to the mortgagee, and the confirmation by the 
mortgagor. And if there be a joint lease by tenant for 
life and remainderman, such lease operates during the 
life of the tenant as his demise, confirmed by the 
reinainderman, and afterwards as the demise of such 
last-mentioned party. (1) 

Where by mistake a part only of the premises 
intended to be mortgaged was described in the deed, 
and would alone pass under a bill of sale in execution to 
the auction-purchaser, it was held that the Court ought 
to interfere for the rectification of the instrument, and 
that, regard being had to the intention and subsequent 
dealings of the agreeing parties, it ought to be construed 
as if it had expressly and fully mortgaged and conveyed : 
the entire premises in question. (2) 

Where you cannot sever the illegal from the legal 
part of a covenant, the contract is altogether void ; but 
where you can sever them, whether the illegality be 
created by Statute or by common law, you may reject 
the bad part and retain the good. (3) 

Where there is a gift to a class some of whom are 
or may be incapacitated from taking, because not born 
at the date of the gift or the death of the testator, as 
the care may be, and where there is no other objection 
to the gift, it should enure for the benefit of those 
members of the class who are capable of taking .... ... 


(1) Broom, 3502. Ilfracombe Ry. Co. (1868), L. R., 3 C. P., 

(2) Sreemutty Puddo Monee Dasi v. 250 ;37 L.J, C. P., 118: In ve Burdet 
Dwarka Nath Biswas (1876), 25 W. R., — (1888), 20 Q. B. D,'314; 57 L. J. Q. B., 
335. | | ..118; Mackenzie v. Sttramtah Gene 18 
(3) Per Wiles, J., Pickering v. Mad., 172 ; Contract Act, s. 27. 
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where the intention is...to give a present gift to those 
of the class who are capable of taking. (1) Formerly it 
was held that where there was a gift to a class some of 
whom were incapable of taking the whole gift, was void 
for remoteness, (2) but it is submitted that this ruling 
has been greatly modified by the decision of the Privy 
Council in Asmaida Koer’s case, (3) which, to use the 
words of Garth, C. J., (4) may be the means of intro- 
ducing a very material and salutary change of the law in 
cases of this kind. 


Rule 12. When the operative part of a deed is clear, it 
cannot be controlled by the recitals or other parts of the 
deed. 

A. specific description of property, or a specific 
description of what is intended to be done contained in 
the operative clauses, will not be controlled by a general 
description, or a general or ambiguous statement, con- 
tained in the recitals. (5) The reciting part of a deed is 
not at all a necessary part either in law or equity. It may 
be made use of to explain a doubt of the intention and 
meaning of the parties, but it hath no effect or opera- 
tion. Mis-recitals of another document in a deed does 
not destroy the effect of a deed when the meaning and 
intention is most manifest and clear how the estate shall 
go. (6) Itis of the greatest consequence to keep dis- 
tinct the different parts of deeds, and to give recitals and 
to the operative part their proper effects. I have always 
held that where the recitals and the operative wart of 
a deed are at variance, the operative part must be 


(1) Seté v. Sett (1880), 12 Cal., 685. (5) Norton, p. 182; Walsh v. Trev- 
(2) Soudamini Dasi v. Jogesh Ch. anion (1850), 15 Q. B., 751; 19 L. J. G., 
Duté (1876), 2 Cal.. 262; Kherodemoney 462; 14 Jur., 1196. e 
v. Doorgamoney (1878), 4 Cal., 455. ` (B) Bath A EE case (1693), 
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officious and the recitals inofficious. I do not say 
in-operative, for the recitals may be useful in explaining 
ambiguities. (1) So that if both the recitals and the 
operative part are clear but they are inconsistent with 
each other, the operative part prevails, for it is im- 
possible by a recital to cut down the plain effect of 
the operative part of a deed. (2) 

So where a bond was taken in the penalty of £1,000 
it was held that the penalty could not be cut down to 
£500 by a recita] that the parties had agreed to 
execute a bond for that amount. (3) A recital ina 
transfer of a mortgage that the mortgage contained 
a power of sale, which had not been and was not intended 
to be exercised, followed by an assignment of the 
moneys due on the mortgage and all powers and 
remedies for recovering such moneys and all beneit 
under the mortgage transferred was held not to 
operate so as to prevent the exercise of the power of 
sale, (4) | 

Rule 13. When the operative part of a deed is ambiguous 


or goes beyond the recitals, it may be controlled by the 
recitals and other parts of the deed. 


Thus general words in the operative part of a deed 
may be controlled by the recitals or other parts of the 
deed. "The chief instances of this rule are releases. 
If a release 1s given on a particular consideration recited, 
notwithstanding that the release concludes with gene- 
ral werds, yet the law in order to prevent surprise will 
construe it to relate to the particular matter recited, 
which was under the contemplation of the parties, and 


(1) Per Romilly, M. R., Young v. (3) Ingleby v. Swift (1833), 10 Ring., 
Smith (1565). 1 Eq.. 183 ; 20 Beav., 90. St; Norton, p. 182. 
(2) Per Romilly, M. R., Holliday (4) Norton, p. 192. Boyd v. Petrie 


v. Overton (1852), 14 Benv., 470. (1872), 7 Ch., 385. 
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intended to be released. (1) You cannot contro! clear 
words of conveyance by words of recital. That is one 
canon undoubtedly. But the expression “clear words 
of conveyance ” is subject to interpretation, For in- 
stance the doctrine is as applicable to vases as to any 
thing else and the exception will be found to be always, 
that general werds are not within that description of 
clear words of conveyance Which cannot be controlled 
by recital. .... In releases, for instance, upon whieh this 
question oeeurs much more frequently than in con- 
veyances, where there are general words amply 
sufficient to cover anything, it has long been settled that 
the recitals clearly restrict the effect. of the lease. (2) 
If you find in a settlement recitals indicating various 
parcels enumerated, from whence it is to be inferred, from 
reading the recital alone, that these parcels, and these 
parcels alone, are to be included in and made subject 
to the provisions of the deed, but yet you find that in the 
operative part of the deed one or two of these parcels 
are omitted, the Court may be of opinion, upon the 
construction of the deed, that the parcels, which are 
omitted in the operative part of the decd, are omitted 
by mistake, and are not included in the provisions of the 
deed. And the converse of that proposition is also true ; 
parcels may be included in the operative part of the 
deed which the recitals and the rest of the deed show to 
have been inserted there by mistake. (3) The recitals 
are the key to what is intended to be done by the deed, 
and though general words may be put in to guard 
against an accidental omission, yet in the absence of 
any indication of a larger meaning, the deed must be 


(1) Ramsden v. Hilton (1751), 2 Ves. (3) Barrett v. Wyatt (1862), 80 tege, 
Sen., 310; Norton, p. 192. 413 ; Moore v. Magrath (1114), 1 Cowp., 
. (3) Rooke v. Lord Kensington (1806), — 9. 

2 K. & J., 769 ; 25 L. J. Ch., 795. 
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held to refer to estates or things of the same nature or 
description with those which have been already men- 
tioned.(1) A recital may explain an ambiguity in the 
operative part, but it eannot have the effect of intro- 
ducing à covenant in it. (2) 


Rule. 14. A mis-recital will not vitiate the deed if it be 
sufficiently clear what is intended. (3) 

If on the grant of a reversionary lease, an existing 
lease to 4 is recited, and the date is incorrectly stated 
and the words “from and after the lease to 4” 
appear in the habendum, the reversionary lease com- 
mences on the expiration of the lease to A. (4) 

But a mis-recital may influence the construction. 
Thus, although the conveyance of a manor primá facte 
draws after it an advowson appendant thereto, where a 
deed began by reciting that the testator was seised of 
the manor, and «also of the advowson, and then went on 
to recite the devise of the manor not including the advow- 
son, and then recited that A being seised in fee of a 
moiety of the advowson, devised it, it was held that there 
was a conveyance of the manor and o motety of the 
advowson. "7 It being a mere question of intention, in 
what sense the parties intended to use the word 
“manor,” whether as including or excluding the advow- 
son, we think it clear, from the passages pointed out, 
that they must have meant to exclude it, and con- 
sequently the deed must be read as if it was so stated 
on the face of it; and the consequence is, that the 
advowson did not pass merely by the force of the 
word * manor.”(5) An erroneous recital of a grantor’s 


(1) Crompton v. Jarratt (1885), 30 — (3) Norton, p. 193. 
Ch. Div.. 307. (4) Co. Litt., 46 B. 


(2) | Young vw. Smith (1865), 35 (5) Moseley v. Motieua (1942), 10 M. A 
Beav., 90 ; 1 Eq., 180. , | W., 538, at p. 545, l 
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earlier title does not preclude his grantee from showing 
what interest really passed by his grant.(1) 

A mis-recital may also operate by way of estoppel, 
thus, in Bowman v. Taylor(2) the deed recited that 
the plaintiff had invented certain improvements and 
obtained a patent for the invention ; and the defendant, 
in consideration of a license to use it, entered into cove- 
nants, for the breach of which he was sued ; it was held 
that he could not traverse the plaintiff's EE and 
that a plea to that effect was bad. The passage in Co. 
Litt. 352b was cited. “ Neither doth a recital conclude 
because it is no direct affirmation." But the Court 
were unanimous in giving effect to the estoppel. ‘ The 
law of estoppel,” said Taunton, J.(3) “is not so 
unjust or absurd as it has been too much the custom to 
represent. The principle is, that where a man has 
entered into a solemn engagement by deed under his 
hand and seal as to certain facts, he shall not be per- 
mitted to deny any matter which he has so asserted. 
The question here is, whether there is a matter so 
asserted by the defendant under his hand and seal 
that he shall not be permitted to deny it in pleading. 
It is said that the allegation in the deed is made by 
way of recital, but I do not see that a statement such 
as this is the less positive, because it is introduced by 
a “whereas.” (4) 

But in order to operate as an estoppel a recital 
must be precise and unambiguous ; (5) it must not be 
general in its terms for it is a rule that an estoppel 
should be certain to every intent, and, therefore, if the 
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(1) Trinidad Asphaite Co.v. Conjat E., 792. 


[1896], A. C., 587, 593. — | .. (5) Per Lord Cairns, L. C., Heath 
(2) (1834), 9 A. & EX, 278. v. Crealock (1874), L. R., 10 C. A., 22, at 
(3) Ib., p. 291. p. 30 ; see Lovett v. Lovett (1898), 1 Ch., 


(42 Sm. L. C., 1th Ed., 894. See 82; In re Maddy's Estate DU CO 
Lavison v. Tramere (1824), LA. & 382. — , ] 
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thing be not precisely and directly alleged, or be mere 
matter of supposal, it shall not be an estoppel.(1) It 
may be that, when a deed contains a recital of a parti- 
cular fact in express terms, the effect of the recital 
cannot be got rid of by shewing what the intention of 
the parties was. But when the language is general, we 
may collect the. intention from the terms of the whole 
deed.(2) But if'a distinct statement of a particular fact is 
made in the recital of a bond, or other instrument under 
seal, and a contract is made with reference to that recital, 
it is unquestionably true, that, as between the parties 
to that instrument, and in an action upon it; 1t is not 
competent for the party bound to deny the recital.(3) 
When a recital is intended to be a statement which 
all parties to the deed have mutually agreed to admit 


as true, it is an estoppel upon all. But when it is 
intended to be the statement of one party only, the 


astoppel is confined to that party, and the intention is 
to be the 
A party to a deed is not estopped 


avoerrin 


gathered from construing instrument. (4) 

equity from 
against or offering evidence to  controvert 
which has been intro- 
duced into the deed by mistake of fact, and not through 


fraud or deception on his part.(5) 


a recital therein contrary to fact, 


Rule 15. The express mention of one thing implies the 
exclusion of another.(6) 


The above rule, or, 


(1) Per Tenterden, C. J., Right v. 
Bucknell (1881), 2 B. & An, 281. 

(2) Per Channell, B., South Eustern 
Ry. Oo, v. Warton (1861), 6 H. & N., 528. 

(3) Per Parke, B., Carpenter v. Buller 
(1811), 8 M. & W., 212, 

(4) Per Patison, J., Shronghill v. Buck 
(1850), 14 A. & E., 787; Young v. Rain- 


as it is otherwise 
expressum facit cessare tacitum(7), 


worded, 
enunciates one of 


cock (1849), 7 C. B., 310. 
(5) Brooke v. Haymes (1868), L. R., 6- 
Eq., 25; Empson's case (1870), L. R., 6 
Eq., 597. 
(6) Broom’s Lek. Max., 6th Ed., p. 
600. Empressio unius est exclusio alteri- 
us, Co. Litt., 210 (a). 
(7) Co. Litt., 183 (b.) 
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the first principles applicable to the construction of 
written instruments; for instance, it seems plainly to 
exclude any increase of an estate by implication, where 
there is an estate expressly limited by will. So an 
implied covenant is to be controlled within the limits of 
an express covenant. Where a lease contains an express 
covenant on the part of the tenant to repair, there can 
be no implied covenant to repair arising from the rela- 
tion of landlord and tenant.(1) Where parties have 
eutered into written engagements with expresed stipula- 
tions, 16 is manifestly not desirable to extend them by 
any implications; the presumption is that, having 
expressed some, they have expressed all the conditions 
by which they intend to be bound under that instru- 
ment.(2) So where the plaintiff sold to. the defend- 
aut a field containing a well upon. both of which a tax 
was payable, but the deed of sale while expressly provid- 
ing for the payment of the tax on the field by the 
defendant was silent as to the payment of the tax ou 
the well, it was held that the plaintiff could not recover 
the tax on the well from the defendant.(3) 

Great caution is necessary in dealing with the 
maxim expressto unius est exclusio alterius, for as Lord 
Campbell, L. C., observed in Saunders v. Evans(4) it is 
not of universal application, but depends upon the 
intention of the party as discoverable upon the face of 
the instrument or of the transaction; thus, where 
general words are used in a written instrument, it is 
necessary, in the first instance, to determine whether 
those general words are intended to include other 
matters, besides such as are specifically mentioned, or to 

(1) Broom's Leg. Max., pp. 606,607; Austin (1814), 5 A & E., 684. 
Standen ve Chrismas (1847), 10 Q. B., (3) Gulabhai v. Dayabhei (1873), 10 


135, 141. l | Bom. H. C., 51. 
Q0) Per Denman, C. J., Aspdin v. (4) (1861), S. H. L. Cas., 720. 
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be referable exclusively to them, in which latter case 
only can the maxim be properly applied. Where, more- 
over, an expression, which is primá facie a word of 
qualification, is introduced, the true sense and meaning 
of the word can only be ascertained by an examination 
of the entire instrument, reference being had to those 
ordinary rules of construction to which we have hereto- 
fore adverted.(1) 


Rule 16. An alteration in a material point avoids a 
deed unless the alteration is made with the privity of the 
obligor and obligee.(2) 

An alteration which, if made before execution, 
would have affected the position, rights, or obligations 
of any person claiming under the deed, is material.(3) 
And if an alteration be made in a deed, even with 
the consent of all parties, so as to express an inten- 
tion which was not the intention of the parties at the 
time of the execution thereof, no party can enforce any 
obligation contained in the deed as it originally stood, 
because such obligations are vacated.(4) 

In the absence of evidence to the contrary, alter- 
ations, interlineations, and erasures appearing on the 
face of deeds will be presumed to have been made before 
execution.(5) And this is consistent with good sense : fur 
every deed expresses the mind of the parties at the 
time of execution ; and so, to alter it afterwards, would 
be fraudulent, and, in many cases, highly criminal.(6) 
But if a material alteration by erasure, interlineation, or 
otherwise, be made, after execution, in a deed by, or 
with the consent of, any party thereto, he cannot as 
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(1) Broom Leg. Max., 669. (6) Per Lord Cranworth, V.C., Sim- 
.. (2) Beal, p. 90. mons v. Rudali (1851), 1 Sim. N. 8., 136 ; 
(3) Norton, p. 38. seo Williams v. Ashton ((1860). 1 J. A 


(4) Ib., p. 34. H., 118. 
(5) Phipson, 4th Ed., p. 491. | 
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plaintiff enforce any obligation contained in it against 
any party who did not consent. to such alteration.(1) 
Tf, however, an alteration is made with the consent of all 
parties, for the purpose of carrying out the intention of 
the parties at the time of the execution of the deed, such 
alteration does not prevent the person making it from 
enforcing the deed.(2) 

Material alterations made by a stranger, Ze, a 
person not a party to, or claiming under a party to, the 
deed, do not prevent any person from enforcing the 
deed, except a person in whose custody the deed was 
when the alteration was made.(3) An immaterial alter- 
ation made in a deed after execution, by whomsoever 
made, does not affect the deed, or the rights of any 
person thereunder. An alteration which only expresses 
something whieh would have been implied in the deed 
before the alteration was made is immaterial.(4) Thus, 
where a promissory note expressed no time for payment, 
and while it was in the possession of the payee, the 
words ** on demand " were added without the assent of 
the maker, it was held in an action by the payee against 
the maker that, as the alteration only expressed the 
effect of the note as it originally stood, and was there- 
fore immaterial, it did not affect the validity of the 
instrument.(5) 


Rule 17. Matters referred to are regarded as actually 
inserted in a deed.(6) 


The rule is, that by referring in a document signed 
by the party to another document, the person so signing 
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(1) Norton, p. 31; Ganga Ram v. 
Chandan Singh (1881), 4 All., 62 ; Gogun 
Chunder Ghose v. Dharonidhur Man- 
dal (1881), 7 Cal., 616; Christa Charin 
v. Karibasayya (1885), 9 Mad., 390; 
but see Mangal Sen v. Shankar Sahai 
(1903). 25 All., 580. 


(2) Norton, p. 33. 

(3) Zb., p. 3T. 

(4) Ib., p. 39. i 

(5) Aldons v. Cornwell (1868), L. R., 
3 Q. B., 573; 9 B. & S., 607. 

(6) Verba relata hoc mazime operantur 
par referentiam ut ín eis inesse videntur, 
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in effect signs a document containing the terms of the 
one referred to.(1) It is important to bear in mind, 
when reading any particular portion of a deed or written 
instrument, that regard must be paid not only to the 
language of the clause in question, but. to that also. 
of any other clause or covenant which may by reference: 
be incorporated with 1t.(2) Where, by articles under 
seal, the defendant bound himself under a penalty to 
deliver to the plaintiff by a certain day “the whole 
of bis mechanical pieces as per schedule annexed ;" 
the schedule was held to form part of the deed, for. the 
deed without it would be insensible and inoperative.(3) 
And if a contract of sale refer to an inventory, the 
entire contents thereof will become incorporated with 
the contract.(4) In like manner, if a contract or an 
act of Parliament refer to a plan, to the extent that the 
act refers to the plan, and for the purpose for which the 
act or contract refers to the plan, undoubtedly it is part 
of the contract or part of the act.(5) And a deed of 
conveyance, made under the authority of an Act of 
P omen. and in the form prescribed thereby, must 
be read as 1f the sections of the Act applicable to the 
subject-matter of the grant and its incidents were 
inserted into it.(6) 

A deed recited a contract for the sale of certain 
lands, by a description corresponding with that subse. 
quently contained in the deed, and then proceeded to 


Co. Litt., 159(a) Words to which fast, 568. 


reference is made in an instrument (4) Taylor v. Bullen (1850), 5 Ex., 779, 

have the same effect and operation as See Wood v. Rovweliffe (1851), 6 Ex., 407. 

if they were inserted in the clause (5 Per Lord Cottenham, L. C. 

referring to them. North British Ry. Co. v. Tod (1846), 
(l) Per Crompton, J., Fitzmaurice 12 Cl. & Fin., 731. 

v. Bayley (1860), 9 H. L. C., 99. (6) Broom’s Leg* Mix., p. 629; Elliot 
(2) Broom's Leg. Max., 16th Ed., v. North Eastern Ry. Co. (1863), 10 H. 

p. 628. L. C., 333. ` 


(3) Weeks v. Maillandet 41811), 14 , » d 
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convey them, with a reference for that deseription to 
three schedules. The portion of the particular schedule 
relating to the piece of land in question stated, in one 
column, the number which, this piece was marked on a 
certain plan, and in another column, under the heading 
=“ deseription of premises,” it was stated to be “a small 
piece, marked on the plan: and by applying the maxim, 
rerba relata misse videntur, the Court of Exchequer 
considered, on the above state of facts, that it was the 
same thing as if the map or plan. referred to in the 
schedule had been actually inserted in the deed, since 
it was, by operation of the above principle, meorporated 
with it.(1) 


i1) Brooms Leg. Max., pp. 629, 630 ; M. X W., 183. 
Llewellyn v. Earl of Jersey (18493, 11 


LECTURE V. 


A Covenant is a clause of agreement contained 
in a deed (whether by recital, provision, or exception), 
whereby either party stipulates for the truth of certain 
facts, or binds himself to perform, or forbear doing, 
something or other.(1) The word “covenant” seems 
to be borrowed from the Latin convenere or conventus, 
which signifies a mutual agreement and accord, upon 
conditions propounded and accepted by the parties con- 
cerned. A covenant then is a mutual consent and 
agreement entered into between persons, whereby they 
stand bound each to the other to perform the conditions 
contracted and indented for.(2) Covenants are dis-. 
tinguished into express and implied covenants—-express, 
when they are expressed in a deed ; implied, when the 
deed doth not express them, but the law doth make and 
supply them. Covenants again are distinguished into 
affirmative and negative, as they may be in the one or 
the other; and into covenants executed and executory : 
the former referring to a thing as done already ; the 
latter providing that it shall be done hereafter. 

A covenant is not a duty, nor a cause of action, 
till it be broken; so that it is not discharged by a 
release of all actions : and when it is broken, the action 
is not founded merely on the speciality, as if it were a 
duty, but savours of trespass, and sounds in damages, 
and therefore an accord is a good plea to it.(3) | 


(1) Beal, p. 76. — /—— (8) Je, p. 337. 
(2) Bac. Abr. *' Covenant," p. 336. 
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Rule 18. No particular form of words is necessary to 
create a covenant. (1) 


There need not, in this case, be formal and orderly 
words as “covenant,” ** promise," aud the like, to make 
a covenant, for à covenant may be had by any other 
words; and upon any part of an agreement in writing, 
in what words soever it be set down, for any thing to 
be or not to be done, the party to or with whom the 
promise or agreement is made, may have this action 
But the Court 
must be satisfied that the language does not merely 
show that the parties contemplated that the thing 


might be done, but it must amount to a binding ayree- 


upon the breach of the agreement.(2) 


ment upon them that the thing shall be done.(3) An 
agreement between 4 and D that A shali pay a certain 
sum of money to B for his lands, such money to be paid 
at a certain fixed time is construed as a covenant on the 
partof B to convey the lands. (4) A declaration of 
trust is equivalent to a covenant, (5) aud a recital in 
a deed may operate as a covenant, where it appears to 
have been the intention of the parties that it should so 
operate.(6) Thus a recital in a creditor’s deed that the 
debtor had agreed to pay a certain compensation on his 
debts followed by a release by the creditors was held 
to amount to a covenant to pay the composition. (7) A 
recital in a separation deed that the husband and wife 
had agreed to live apart was construed as an implied 
covenant on the. part of the wife to live apart.(8) A 


(0) Zb, p. 198; Lay v. Mottram (1865), 
19 €. B. N. S., 479; Mackenzie v. 


(1) Norton, p. 184. Mackenzie v. 
Childers (1890), A3 Ch. D., 275. 


. (2) Shep. Touch, p. 162. 
(3) James v. Cochrane (1852), 7 EX., 
177 ; per Parke, B. , 
(4) Pordage v. 
Saund. 3196 (ed., 
- (8) Norton, p. 488. 


' Childers (1889), 


Cole (1670), 1 Wus. 
1871), Vol. 1. p. 548. 


43 Ch. D., 265; Buck- 
lawl v, Buckland (1900), 2 Ch., 534. 

(7) Norton, p. 490; Lay v. Mottram, 
ubi supra. | 

(8) Re Weston Dairies v. Kagges (1900), 


-2 Ch., 164. 
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were admission of a debt by a recital, where the recital 
has no other object, implies a covenant for payment.(1) 


Rule 19. Where a deed contains express covenants, no 
implication of any other covenants on the same subject- 
matter can be raised.(2) 

If there is an express covenant in the deed to 
which a recital can be referred, the express covenant 
supersedes the covenant which might in its absence 
have been implied from the recital.(3) Where, in a 
conveyance, express covenants for warranty are 
introduced, none can be implied from the general words 
of conveyance; and the Court has no other duty to 
discharge than that of correctly construing the language 
employed.(4) No implied contract to repair arises 
out of the relation of landlord and tenant, where a 
tenant holds under an express contract which provides 
for the very matter.(5) 


Rule 20. The words of a covenant are to be taken most 
strongly against the covenantor, due regard being paid to 
the intention of the parties as collected from the whole 
content of the deed.(6) 

Ambiguous words shall be taken most strongly 
agalust the grantor and in favour of the grantee. Verba 
fortius accipiuntur coutra, preferentem. For the principle 
of self-preservation will make men sufficiently careful 
not to prejudice their own interest, by the too extensive 
meaning of their words; and hereby all manner of 
deceit in any grant is avoided, for men would always 


(1) Norton, p. 491. As regards cove- (3) Young v. Smith (1865), L. R., 1 
nants implied by the law, see ss. 50, 60, Eq., 180 : 35 Bear., S7. 
106, and 108, of the Transfer of (4) Per Denman, C. J., Stannard v 
Property Act(1 V of 1882), and s. 9 of the Forbes (1837), 6 A. & E., 587, 
Contract Act (IX. of 1872). See the (5) Standen v. Chrismas (1847), 10 Q, 
Moorcock (1889), 14 P. D., 64; 58 L. J., B.. 141. 
p. 73. (6) Beal on Interpretation, p. 79. 


(2) Norton, p. 500, 
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affect ambiguous and intricate expressions, if they were 
afterwards at liberty to put their own construction upon 
them. But, in general, this rule, being a rule of some 
strictness and rigour, is the last, to be resorted to, and 
is never to be relied upon, but where all other rules of 
exposition fail; and it does not apply to a grant by the 
Crown at the suit of the grantce.(1) Where a grantor 
by deed conveyed all his claims under a will to the 
grantee he was not allowed to contend afterwards that 
the deed only covered claims then existing under the 
will and did not extend to future elaims.(2) Covenants 
for title bind only the covenantor and his representatives, 
and not alienees as such.(3) The word “acts” means 
something done by the person against whose acts the 
covenant is made ; and the word ** means” has a similar 
meaning, vz., something proceeding from the person 
covenanting, or the person against whose acts, &e., the 
covenant is made.(4) The fact of à purchaser having 
notice of a defect, whether it appears on the face of the 
deed or not, does not prevent the covenants for title 
from extending to it ; if it is intended that such a defect 
shall not be covered by the eovenants, care must be 
taken that the covenants are not so worded as in 
terms to cover the defect, or some clause must be 
inserted iu the deed clearly explaining and controlling 
the covenants ; where, however, the purchaser consents 
to take a defective title in reliance on the covenant for 


(1) 1 Steph. Com., Sth lid., 199; see (2) Greener Chunder those v. 
14th Ed., 298; Browning v. Wright T'roylucko Nath Ghose (0892), 20 Cah., 
(1799), 2 B. & P., 22: Burton vw. 373. 


Fitzgerald (1812), 15 Bast., 645; Webb v. Or Darts Vendors and Purchasers, 
Plummer (1819), 2 B. & Ald, 7513 ; Hind ith Ed., Vol, TH, 785, R . 
v. Marshall (1819),1 B. & B., 335 ; Warde (4) Zb., 792 : see Fowle v. Walsh (1822), 


v. Warde (1852), 16 Beav., 105 : hut. see 1B. & C., 29; Mash v. Palmer. (1816), 
Taylor v. Corporation of St. Helens 5 M. Es, 14 
(1877), 2 Ch. Div., 270. 
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title, as a matter of prudence and precaution it is usual 
to make the matter plain by inserting words to show 
that even defects known to the purchaser are intended 
to be covered. If, however, the defect does not appear 
on the deed, and it is generally desirable that it should 
not, either the covenant should be entered into by a 
separate instrument, or, and it is conceived that this 
would be sufficient, a memorandum should be signed by 
the eovenantor admitting the defect is known, and that 
it is intended to be provided for by the covenants: for 
as the covenantor, seeking to escape the general terms 
of the covenant, must then, by evidence, outside the 
deed, show that the covenantee had notice of the defect, 
so the covenantee might, in like manner, show that the 
defect, though known, was not intended to be excep- 
ted.(1) It isa settled rule of construction that, where 
there is a grant and an exception out of it, the exception 
is to be taken as inserted for the benefit of the grantor, 
and to be construed in favour of the grantee: see 
Sheppard’s Touchstone, 7th Ed., p. 100; Earl of 
Cardigan v. Armitage (2); Bullen v. Denning (3). D 
then, the grant be clear, but the exception be so framed 
as to be bad for uncertainty, it appears to us that, on 
this principle, the grant is operative and the exception 
fails. (4) 

Exception.—The king’s grant is taken 
strongly against the grantee, and most favourably for 
the king, although the thing which he grants came to 
the king by purchase or descent. (5) 


most 


(4) Per Stirling, L. J., Savill v. 


(1) Darts Vendors and Parchasers, 
Bethell (1902), 9 Ch., 537, 538. 


7th Ed,, Vol. LI, 794, 795. 
(2) (1823), ? B. & C., 197: 3 D. & R. 
414; 20 R. R., 313. | 
(3) (1826), 5 B. & C., 842, 800 8 D. & 
AR., 657 ; 29 R. R., 431. 


. (5) Per Weston, J., Willion v. 
Berkley (1562), Plowd. 223, at p. 243; 
Norton, p. 122; and see cases cited. 
there. 
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Rule 21. A covenant will be construed to be joint or 
several according to the interest of the parties appearing 
upon the face of the deed, if the words are capable of that 
construction. 

I think the correct rule is laid down by Gibbs, C. J., 
in James v. Amery [(1818), 8 Taunt., 245], with the 
qualification stated by Mr. Preston in the note in 
Sheppard’s Touchstone, p. 166. That rule is, that a 
covenant will be construed to be joint or several 
according to the interests of the parties appearing 
upon the face of the deed, if the words are capable 
of that construction; not that it will be construed 
to be several by reason of several interests, if it be 
expressly joint. Suppose there were a covenant with 
A and B jointly, that a certain thing should be done 
by the covenantor; both of these persons must sue. 
But where it appears upon the face of the deed that A 
and B have several interests, they must sue separately ; 
for though the words be primá facie joint, they will be 
construed to be several, if the interest of either party 
appearing upon the face of the deed shall require that 
construetion.(1) Where the words of a covenant are in 
their nature ambiguous, so that they may be construed 
either way, then the deed in which they are inserted 
supplies the mode of their construction. If it exhibit 
a several interest in the parties, you may construe it 
as a several covenant and vce versd. But there is no 
rule to say that words which are expressly a joint cove- 
nant by several persons shall be construed as a several 
covenant, unless there is something to lead to that 
construction. Where there are several parties, if the 
interest is joint, the covenant is construed as a joint 


(1) Per Parke, B., Sorsbie v, Park p 11; Palmer v. Mallett (1887 , 36 Ch. 
1843), 12 M. & W., 158; 13 L. dere n 421; 57 L. J. Ch., 228. 
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covenant. . If a party covenants with A and B to do 
something for B, and the words themselves are otherwise 
free from ambiguity, it must be a joint covenant.(1) 

Thus a covenant with two or more, or with two or 
more and each and every of them, where one of them 
has no beneficial interest m the subject-matter of the 
covenant, will be construed as a covenant with them 
jointly, and the benefit of it will survive.(2) The reason 
given is that where the interest in the performance of 
the covenant is joint, if several were to bring actions for 
one and the same cause, the Court would be in doubt 
for which of them to give judgment for.(3) A covenant 
to and with A, his executors, administrators and assigns, 
and to and with B and her assigns, to pay an annuity 
to A, his executors, ete., during B’s life, is a joint 
covenant to A and B, in which they have a joint legal 
interest, although the benefit be for A only ; and there- 
fore on the death of A the right of action survives to 
B, and A's administrator cannot sue on the covenant.(4) 
'The covenant to both is for the saine thing ; and though 
the benefit may be to only one of them, yet both have 
a legal interest in the performance of it ; and therefore, 
the legal interest being joint during the lives of both, 
on the death of one it survives to the other.(5) 


Rule 22. The question whether a sum named to be paid 
on non-performance of a covenant is a penalty or liquidated 
damages, depends on the construction of the whole deed.(6) 


The question whether a sum is à penalty or liqui- 
dated damages is one of construction. That is the 


(1) Fer Lord Abinger, C. D., Sorsbie (4) Andersen v. Murlindale, Ib., y. 
v. Park, ubi supra. 497. : 
(2) Norton, p. 520. (5) See Lord Kenyon's judgmeut, p. 


(3) Anderson v. Martindale (1801), 1 500. 
East. 500; per Lord Kenyon, C. J. . (6) Norton, p. 505. 
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primary rule. 
laid down with regard to the mode in which the Court 
In the 
first place it is quite plain that the words “ liquidated 


Certain subordinate rules have also been 
is to construe agreements of this description. 


damages” describing the nature of the payment are 
It was thought in Reilly v. 
Jones(1) that they were conclusive, but Kemble v. 
Farren{2) has shown us that they are not. 


by no means conclusive. 


In (freen 
v. Price(3), the Court of Exchequer seems to have 
thought that the onus of proof was upon those who 
asserted that a sum described as © liquidated damages ” 
was a penalty. In every case the Court seems to have 
thought that the words had little or no operation.(4) 
When one lump sum is made payable by way of 
compensation, ou the occurrence of one or more or all 
of several events, some of which may occasion serious 
and others but trifling damage, the presumption is that 
the parties intended the sum to be penal and. subject. to 
modification ; but where the payments stipulated are 
made proportionate to the extent to which the contrac- 
tors may fail to implement their obligations, and they 
are to the date of the failure, 
payments so adjusted with reference to the actual 
It is the law that 
where payment is conditioned on one event the payment 
is in the nature of liquidated damages ; but where it is 
conditioned on more than one event it is in the nature 


bear interest from 


damage are liquidated damages.(5) 


of a penalty.(6) > 


(1) (1823) 1 Bing., 302. 

(2) (1829) 6 Bing., 141 ; 31 R. R., 366 ; 
where a sam expressly declared by the 
parties to be “liquidated and ascer- 
tained damages, and not a penalty or 
penal sum or in the nature thereof,” 
waa held to be a penalty. 

(3) (1845) 18 M. & W., 695.. 

(4) Per Fry, J., Wallis v. Sinith (1882), 


?1 Ch. D., 249, 250. 


(5) Lord Elphinstone v, The Monk- 
land Iron and Coal Co. (1886), 11 App. 
Cas., 332, 

(6) Per A. L. Smith, L. J., Strick- 
lands v. Williams (1899), 1 Q. B.,384, 385. 
See Behari Lall Doss v. Tej Narain 
(1884), 10 Cal., 764 ; Contract Act, s. 

14. Ra 
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Rule 22. Where mutual covenants go to the whole of 
the consideration on both sides, they are mutual conditions, 
the one precedent to the other. But where a covenant 
goes only to part of the consideration on both sides, and a 
breach of such covenant may be paid for in damages, it is 
an independent contract.(1) 

In eontracts containing executory considerations or 
mutual promises, the obligation of the one promise may 
be quite independent of the performance ofthe other. 
But it may appear upon the construction of the mutual 
promises, or from the connection of their matter, that 
the obligation of the one promise is expressly or impliedly 
conditional upon the due performance of the other; 
in which case the promises are not only mutual but also 
dependent.(2) ‘There are three kinds of covenants: 
(a) Such as are called mutual and independent, where 
either party may recover damages from the other, for 
the injury he may have received by a breach of the 
eovenants in his favour, and where it is no excuse for 
the dependant, to allege a breach of the covenants on 
the part of the plaintiff; (b) There are covenants which 
are conditions and dependent, in which the performance 
of the one depends on the prior performance of another, 
and, therefore, till this prior condition is performed, 
the other party is not liable to an action on his cove- 
nant; (c) There is also a third sort of covenants, which 
are mutual conditions to be performed at the same 
time; and, in these, if one party was ready, and offered 
io perform his part, and the other neglected, or refused, 
to perform his, he who was ready, and offered, has 
fulfilled his engagement, and may maintain an action 
for the default of the other; though it is not certain 
that either is obliged to do the first act. His Lordship 


(1) Beal, p. 82. pp. 456, 457. 
(2) Leake on Contracts. Sth Ed., 
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then proceeded to say, that the dependence or independ- 
ence of covenants was to be collected from the evident 
sense and meaning of the parties, and that, however, 
transposed, they might be in the deed, their precedency 
must depend upon the order of time in which the intent 
of the transaction required their performance.’(1) 
“The rule has been established by a long series of 
decisions in modern times, that the question whether. 
covenants are to be held dependent or independent of 
each other, is to be «determined by the intention and 
meaning of the parties as it appears on the instrument, 
and by the application of common sense to each 
partieular ease; to which intention, when once dis- 
covered, all technical forms of expression must give 
way. And one of the means of discovering such 
intention, has been laid down with great accuracy by 
Lord Ellenborough, in the case of Richie v. Atkinson(2) 
to be this, ‘that where mutual covenants go to 
the whole of the consideration on both sides, they are 
mutual conditions, the one precedent to the other ; but 
where the covenants go only to @ part, there a remedy 
lies on the covenant to recover damages for the breach 
of it, but itis not a condition precedent.’(3) There 
are no precise technical words required in a deed to 
make stipulation a condition precedent or. subsequent ; 
neither doth it depend on the circumstance, whether the 
clause is placed prior or posterior in the deed, so that it 
operates a proviso or a covenant. For the same words 
have been construed to operate as either the one or the 
other, according to the nature of the transaction.” (4) ` 


(1) Per Mansfield, C. J.. Kingston v. (3) Per Tindal, C. J., Stavers v ‘Curling 
Preston (1773); cited in Jones v. Barkley ` (1836), 3. Bing. N. C., 368. 
(1781), 2 Doug., 689, 690. E (4) Per Ashhurst, J., Hotham v. East 


(2) (1808), 10 East, 295, | India, Co. (1787), 1 T. R., 645. 
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As regards restrictive covenants the following rules 
appear to govern their construction. Where any 
sentence contains distinct covenants, and there are 
words of restriction either in the prefatory or con- 
cluding part, these words must be extended to every part 
of the sentence, unless the intention of the parties 
appears to require a contrary construetion.(1) Where 
restrictive words are inserted in the first of several cove- 
nants having the same object, they will be construed 
as extending to all the covenants, although they are 
distinet. But where the covenants are of divers natures 
and concern different things restrictive words added to 
one shall not control the generality of the others. Thus, 
à prior general covenant will not be restrained by a sub- 
sequent limited covenant having a different object, yet 
where the two covenants relate to the same object 
restrictive words in the second may, it seems, control the 
generality of the first. And, of course, restrictve words 
occurring in one covenant may extend to another if the 
grammatical connection of the two require, and no 
inconsistency would result from, such a construction,(2) 
moreover in adjudicating upon covenants in the nature 
of restrictive covenants, where an affirmative covenant 
has a negative element in it, or where a covenaut is 
partly affirmative and partly negative, the Court will, 
i a proper case, enforce the negative portion of the 
covenant. (3) 

Agreements in restraint of trade: are governed by 
section 27 of the Contract Act. This section does away 
with the distinction observed in the English cases 
following upon Mitchel v. Reynolds(4) between partial 


(1) Per Heath, J., Browning v. Wright ` (3) Clegg v. Hands (1890), 44 Ch. D., 
(1799), 2 Bos. & P., 27. 508 ; 59 L. J. Ch., 477. 
(2) Dart's V. & P., 708, 709. ^ (4) (1711), 1 Sm. L. C., 11th Ed., 476. 
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and total restraint.of trade, and makes all contracts 
falling within the terms of the section void, unless they 
fall within the exceptions.(1) In the case of covenants 
in restraint of trade the deed of covenant must show 
a good consideration, but the Courts will not enter into 
the question of the adequacy of the consideration.(2) 
An agreement binding the defendants to remain subject 
to the orders of the plaintiff, the head of their caste, and 
not to carry on their trade with the assistance of any 
other persons than their own caste and imposing penal- 
tics for non-performance was not given effect to on the 
ground that such an agreement was contrary to public 
policy.(3) Buta stipulation in a contract prohibiting 
any sales of goods to others during a particular period, 
of a similar description to those bought under the 
contract is not a stipulation in restraint of trade within 
the purview of section 27.(4) 


Rule 24. When two clauses in a deed after applying all 
permissible rules of construction remain inconsistent and 
repugnant to each other, the former prevails. 


Thus, if there is a personal covenant followed by a 
proviso that the covenantor is not to be liable under the 
contract, the proviso 1s inconsistent and repugnant to 
the covenant, and by no rules of construction can they be 
made consistent.(5) 

This rule is laid down in numerous old cases and 
text-books, but it may be doubted whether there is 
much authority for the rule, and it probably rests on the 


ten ven ——— EEN — mt To n mA tou erm sen - ee ze -— e 


(1) Per Handley, J., Mackenzie v. H. C., 77. 


Stiramiah (1890), 13 Mad., 473; cited Nur (3) Vaithelinga v. Samnada (1878), 
Ali v. Abdul Ali (1892), 19 Cal., 773. See 2 Mad., 44. 

Madhub Chunder v. Rajcoomar (1874), (4) Carlisle v. Ricknauth (1882), 8 
14 B. L. R..76; Oakes v. Jackson (1876), Cal., 809. E 

1 Mad., 134; Th Brahmaputra Tea (5) Furnivall v. Coombes (1813), 5 M. 
Co. v." Scarth (1885), 11 Cal., 545. | &G., 1836; 19 L. J. C. P., 265. 


(2) Auchterlonie v. Bill (1868), 4 M. 
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proposition that if à grant has been made to A, there is 
nothing left in the grantor to grant to B, so that the 
grant to A is effective, while that to B is not. At any 
rate, the rule is one which is only applied in the last 
resort, if a Judge can find nothing else to assist him in 
determining the question. (1) 

It must always be borne in mind that every deed 
depends for its interpretation upon the particular state 
of facts belonging to or connected with it. But it is 
hoped that the principles, which, after due allowance 
has been made for each particular state of facts, are 
generally applicable to the construction of deeds in 
general have been correctly set out in the rules given 
above. As regards mercantile documents this also must 
be remembered. Where documents are in daily use in 
mercantile affairs, without any substantial difference in 
form from time to time, 1t is most material that the 
construction which was given to them years ago, and 
which has from that time been accepted in the Courts of 
Jaw, and in the mercantile world, should not be in the 
least altered, because all subsequent contracts have been 
mace on the faith of the decisions. Therefore, whether 
one thinks that one would oneself have come to the same 
conclusion as the Judges did in the beginning is immate- 
rial. One ought to adhere strictly to the construction 
which has been put upon such documents. 

Moreover, if these documents, construed as the 
Judges have construed them for many years, have also for 
many years been applied in a particular way to facts simi- 
lar to those which are in question at this day in a cause, 
it is equally material to adhere to that application, or 
else mercantile business becomes wholly uncertain.(2) 


eee teat peer eo 13608. igi MED Eq, LOEO ES EE M 4 tom o 


(1) Norton, p. 80. Hamilton (1886), 17 Q. B., D., 670, ar 
(2) Per Esher, M. R., Pandorf v. p. 674; 55 L. J. Q. B., 546, at p. 548. : 


LECTURE VI. 


(a) A willis the legal declaration of the intentions of 
the testator with respect to his property which he desires 
to be carried into effect after his death.(1) 


(b) A codicil is an instrument made in relation to a will, 
and explaining, altering, or adding to its dispositions. It 
is considered as forming an additional part of the will.(2) 


(a) A will is an instrument by which a person 
makes a disposition of his property to take effect after 
his decease, and which is a tts own nature ambulatory 
and revocable during his life. It is this ambulatory 
quality which forms the characteristic of wills ; for, 
though a disposition by deed may postpone the posses- 
sion or enjoyment or even the vesting, until the death 
of the disposing party, yet the postponement is in such 
case produced by the express terms, and does not result 
from the nature, of the instrument. Thus, if a inan, 
by deed, limit lands to the use of himself for life, with 
remainder to the use of 4 in fee, the effect upon the 
usufructuary enjoyment is precisely the same as if 
he should, by will, make an immediate devise of such 
lands to A in fee; and yet the case fully illustrates 
the distinction in-question ; for, in the former instance, 
A, immediately on the execution of the deed, becomes 
entitled to a remainder in fee, though it is not to take 
effect. in possession until the decease of the settlor, 
while, in the latter, he would take no interest whatever 


. (1) Succession Act (X of 1865), a. 3, | 1881), s. 3. 
Probate and Administration Act(V of ^ (2) Zb. ` 
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until the decease of the testator shall have called the 
instrument into operation.( 1) 

(b Where a testator purports to make two be- 
quests to the same person the word ‘will’ does not include 
a ‘codicil’. (2) | 

Where a will has been revoked but there remains 
after the death of the testator a duly executed codicil 
thereto the codicil is entitled to be admitted to probate 
although the will has been revoked.(3) 


Rule 1. To the Court of the domicile belongs the inter- 
pretation and construction of the will of the testator. 

I hold it to be now put, beyond all possibility of 
question, that the administration of the personal estate 
of a deceased person belongs to the Court of the 
country where the deceased was domiciled at his death. 
All questions of testacy and intestacy belong to the 
judge of the domicile. It is the right and duty of that 
judge to constitute the personal representative of the 
deceased. To the Court of the domicile belongs the 
interpretation and construction of the will of the testa- 
tor. To determine who are the next-of-kin or heirs of 
the personal estate of the testator, is the prerogative 
of the judge of the domicile. In short, the Court of 
the domicile ts the forum concursus to which the lega- 
tees under the will of the testator, or the parties enti- 
tled to the distribution of the estate of an intestate, 
are required to resort.(4) 

Succession to the immovable property in British 
India of a person deceased is regulated by the law of 


- (1) Jarman on Wills, 5th Ed., p. 18. hin v. Wylie (1862), 10 H. L. C., 1, at 
(2) Succession Act, s. 88. p. 13, but in that case the executors. 
(3) Black | v. Jobling (1869), L. R., agreed to the jurisdiction of a Court 

| P. &. D., 685. Inthe goods of Tur- other than the Court of domicile; 

ner (1872), L. R., 2 P. & D., 403. Doglioni v. Crispin (1866), L. R., 1 
(4) Per Lord Westbury, L. C., Eno. . H. L., 301. 
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British India, wherever he may have had his domicile 
at the time of his death. 
property of a person deceased is regulated by the law 


Suecession to the movable 


of the country in which he had his domicile at the time 
of his death.(1) 

A bequest to the children of a foreigner whether 
of movable(2) or immovable property(3) means to 
his legitimate children and by international law those 
children are legitimate whose legitimacy is established 
by the law of the father’s domicile.(4) 

Rule 2. No technical forms are necessary to convey 
the intention of the testator.(5) 

The law has not made requisite, to the validity of 
a will, that it should assume any particular form, or 
be couched in language appropriate to its testamentary 
character. lt is sufficient that the instrument, however 
wregular in form or inartificial in expression, discloses 
the mtention of the maker respecting the posthumous 
destination of his property ; and if this appear to be 
the nature of its contents, any contrary title or designa- 
tion which he may have given to it will be disregard- 
ed.(6) The 


presumed by law to be inops consil/i.(7) 


reason of this is because a testator is 


Rule 3. The object of the interpretation of a will is to 
give effect to every part if possible. 


There is one rule of construetion which to my 
mind is a golden rule, viz, that when a testator has 


(1) Succession Act, s. 5. 

(2) In re Andros (1883), 24 Ch. Div., 
637. 

(3) In re Grey's Trusts (1392,38 Ch.,88. 

(4) As regards domicile see ss. 6—19 
of the Succession Act. 
. (5) Succession Act, s. 61. 

(6) Jarman on Wflis, 5th Ed., p. 19, 
cited with approval as correctly stating 
the Jaw on the subject by Lord Sel- 


borne, L. C., in White v. Pollock (1882), 
7 App. Cas., 400 at p. 409. Of course 
the wills of all persons governed by the 
Succession Act, the Hindu Wills Act 
(XXI of 1870), and the Oudh Estates 
Act (I of 1869) must conform to the 
provisions laid down by s. 56 of the 
Succession Act. 

(7) Surtees v. Ellison (1829), 9 B. & 
C., 132. ! 
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executed a will in solemn form you must assume that 
he did not intend to make it a solemn farce—that he 
did not intend to die intestate when he has gone 
through the form of making a will You ought, if 
possible, to read the will so as to lead to a testacy, 
not an intestacy.(1) Where there is a reasonable 
construction which results in a testacy, that construc- 
tion must prevail rather than one which leads to an 
intestaey.(2) 

Where a clause is susceptible of two meanings, 
according to one of which it has some effect, and according 
to the other it can have none, the former is to be pre- 
ferred.(3) When, by acting on one interpretation 
of the words used, we are driven to the conclusion that 
the person using them is acting capriciously, without 
any intelligible motive, contrary to the ordinary mode 
in which men in general act in similar cases, then, if 
the language admits of two constructions, we may 
reasonably and properly adopt that which avoids these 
anomalies, even if the construction adopted is not 
grammatically accurate.(4) 

No part of a will is to be rejected as destitute of 
meaning, if it is possible to put a reasonable construc- 
tion on it.(5) 

But by “effect” is meant legal effect. Primarily 
the words of the will are to be considered. They 
convey the expression of the testator’s wishes ; but the 
meaning to bd nee d to them may be ge e 


^0 Per . Esher, ] M. R., In ve Har- pahar (1885), 1 13 Cal., 406; s. c., 12 
rison (1885), 30 Ch. Div., 390 at pp. 392, J. A., 198. : 
393. (4) Per Lord Cranworth, Aboli v. 

(2) Zb., per Fry, L. J., at p. 395. Middleton (1858), 7 H. L. C., 68 at p. 89, 


(3) Succession Act, s. 71. Arunte- cited by the P. C., Indar Kunwar 
gam v.“ Ammi (1863), 1 M. H. C., v. Jaipal Kunwar (1888), 15 Cal., 725 
400; Bhoobun Mohini v. Gen run at p. 749 ; s. c., 15 1. A., 127 at p. 147. 
Chunder (1878), 4 Cal, 23; ,9 . (8) Succession Act, s. 72. 

I. A., 138; Akhoy Chunder v. Kala. 
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surrounding circumstances, and where this is the case 
those circumstances no doubt must be regarded. 
Amongst the circumstances thus to be regarded is the 
law of the country under whieh the will is made and 
its dispositions are to be carried out. If that law has 
attached to particular words a particular meaning, or 
to a particular disposition a particular effect, it must be 
assumed that the testator, in the dispositions he has 
made, had regard to that meaning or to that effect, 
unless the language of the will or the surrounding 
circumstances displaces that assumption.(1) 

Rule 4. The meaning of any clause in a will is to be 
collected from the entire instrument, and all its parts are 


to be construed with reference to each other; and for 
this purpose a codicil is to betaken as forming part of a 


will. (2) 

There are many cases upon the construction of 
documents in which the spirit is strong enough to over- 
come the letter; cases in which it is impossible for a 
reasonable being, upon a careful perusal of an instru- 
ment, not to be satisfied from its contents that a literal, 
a strict, or an ordinary interpretation given to particular 
passages, would disappoint and defeat the intention with 
which the instrument, read as a whole, persuades and 
convinces him that it was framed. A man so convinced 
is authorized and bound to construe the writing 
accordingly.(3) . The true mode of construing a will is 
to consider it as expressing in all its parts, whether 
consistent with law or not, the intention of the testator 
and to determine upon a reading of the whole will, 


(13) Per Turner, L. J., Sreemultty Mad., 65at p. 69; Skerrate v. Oakley 
Soorjeemonsy Dosses v. Dinobundoo (1198), 7 T. R., 492, 494. : 
Mullick (1857), 6 A. I. A., 526 at (3) Per Knight Bruce, L. J., Key 
pp. 550, 551. - v.e Kay (1853), 4 DoG. M. & G., 73 at 
(1) Succession Act, s. 60. Amir- ` pp. 84, 85. 
 hayyan v.  Ketharamayyan (8800, 14. . — 
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whether, assuming the limitations therein mentioned 
to take effect, an interest claimed under it was intended 
under the circumstances to be conferred.(1) It is 
quite clear that, where a clause or an expression, other- 
wise senseless and contradictory, can be rendered con- 
sistent with the context by being transposed, the Courts 
are warranted in making that transposition.(2) 


Rule 5. General words may be understood in a res- 
trieted sense where it may be collected from the will that 
the testator meant to use them in a restricted sense; and 
words may be used in a wider sense than that which they 
usually bear, when it may be collected from the other 
words of the wiil that the testator meant to use them in 
such wider sense. (3) 

Corollary.—If the same words occur in different parts 
of the will they must be taken to have been used every- 
where in the same sense, unless there appears an intention 


to the contrary. (4) 

The main principle upon which you must proceed 
is, to give to all the words their common meaning: you 
are not justified in taking away from them their com: 
mon meaning, unless you can find something reasonably 
plain upon the tace of the document itself to show that 
they are not used with that meaning, and the mere fact 
that general words follow specifie words is certainly not 
enough.(5) It is, however, incumbent on those who 
contend for the limited construction, to show that a 
rational interpretation of the will requires a departure 
from that which ordinarily and primá facie is the sense 
and meaning of the words(6) It is however, a 


(1) Tagore v. Tagore (1872), 9 B. L. (4) Succession Act, s. 73. 
R., 377 at p. 409; s.c., T. A., Sup. Vol, (5) Per Rigby, L. J., Anderson v. 
47 at p. 79; 18 W. R., 359 at p. 371. Anderson (1895), 1 Q. B., 749 at p. 755. 
(2) Jarman, p. 465, and see cases cited . (6) Per Knight Bruce, V. O., Parker 
‘are: v. Merchant (1842), 1 Y. & C. Ch, 290 


(3) Succession Act, s. 70. at p. 300. 
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general rule of construction that where a particular 
class is spoken of, and general words follow, the class 
first mentioned is to be taken as the most comprehen- 
sive, and the general words treated as referring to 
matters ejusdem generis with such class(1) But if 
the particular words exhaust a whole genus the general 
word must refer to some larger genus.(2) The men: 
tion of one particular class of things, coupled with 
general words, wil not cut down the general words. 
Thus, under a bequest of furniture and other movable 
goods in a house, money will pass On the other 
hand, if there is a Jong enumeration of particulars, such 
as furniture, plate, linen, and the like, followed by 
general words, the general words will be confined to 
things ejusdem generis; so that, for instance, money 
in the house would not pass.(3) In a gift of house- 
hold furniture and effects, the word * household" is 
to be read as limiting effects as well as furniture. Such 
words pass lathes, sewing and copying machines, 
tools, an organ, pietures, books, wines and liquors, but 
not fowling pieces, a cow, a peny, a parrot, jewellery, 
or stoek-in-trade.(4) But if it is clear that the 
gift is not meant to be residuary, and the large words, if 
not confined to things ejusdem generis, would carry the 
residue, they must: be so confined. This is the ease if 
there is an express residuary gift.(5) In Mahomed 
Shumsool v. Shewukram(6) the words “ heir and malik ^ 
as applied to a woman were construed by the Privy 
Council in a restricted sense and their Lordships there 
say (7) : “ In construing the will of a Hindu it is not 


—À— e 





(1) Per Pollock, C. B., Lyndon v. see cases cited there. 


Standbridge (1857),2 H. & N., 45 at (4) Zb., p. 205. 
p. 5t. (5) Ib., p. 227. : 

(9) Per Willis, J., Penwickv. Schmalz ` (91 (1874), 2 1. A.,T; ac, MBL, R., 
{1868), L. R., 3 C. P., 313, at p. 315. 231. 


(3) Theobald, 7th Ed., p. 207, and (7) P. 14. 
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improper to take into consideration what are known to be 
the ordinary notions and wishes of Hindus with respect 
to the devolution of property. It may be assumed that a 
Hindu generally desires that an estate, especially an 
ancestral ostate, shall be retained in his family ; and it 
may be assumed that a Hindu knows that, as a general 
rule, at all events, women do not take absolute estates 
of inheritance which they are enabled to alienate.” On 
the other handin Lala Ranyewan Lal v. Dal Koer(1) 
the word malik as applied to a Hindu daughter was 
held to confer an absolute estate. The word Dakhalar 
though ordinarily meaning *'occupant" was construed 
in reference to the context as possessor or manager 
without beneficial interest. (2) But where the language 
of a will is clear and consistent it shall receive its literal 
construction unless there is something in the will itself to 
suggest departure from it.(3) 

The rule is distinct, that unless there is some very 
strong indication to the contrary, on the face of the will, 
the same words must mean the same thing in every 
part of the same will in which they are used.(4) But 
the same words applied to different subject-matter may 
bear a different meaning(5) and if words acquire a 
special meaning by reason of their context it is not safe 
to give that meaning to them when used in a different 
context.(6) It is dangerous where words have a fixed 
legal effect to suffer them to be controlled without some 


(1) (1897), 24 Cal., 406. See also Lalit 
Mohun Roy v. Chukkun Lall Roy (1897), 
24 T. A., 76; 8. c., 24 Cal., 83t. 

(2) Zarachurn v. Suresh 
(1889), 16 I. A., 166, 

(3) Gurusami v. Sivakarni (1895), 22 
L A., 119 at p. 128; whore tho Privy 
.Couucil refused to construe the words 
"have issue" in a restricted sense 


Chunder 


as meaning “‘ leave issue. " 
(4) Harvey v. Harvey 
Beav., 445. i 
(5) Forth v. Chapman (1719), 1 P. W., 
DÉI (n) ; Bamford v. Chadwick (1854), 2 
W. R., 531, 532. | 
(0) Ballin v. Ballin, per Wilson, J. 


(1883), 32 


. (1881), 7 Oal., 221. 
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clear expression or necessary implication. The rule is 
that technical words shall have their legal effect, unless, 
from subsequent inconsistent words, it is very clear that 
the testator meant otherwise. (1), Nor can aclear devise 
be altered, modified or cut down except by clear words to 
that effect. Thus a bequest by a Hindu testator of a 
four-anna share of a zemindari to his youngest widow 
and her son for their maintenance with power to them to. 
alienate by sale or gift the property bequeathed was con- 
strued as conferring on each of the legatees an absolute 
interest in a two-anna share of the zemindary and it 
was held that the words “for your maintenance” did 
not reduce the interest of either legatee to one for life 


only. (2) 


Rule 6.—Where any word material to the full expres- 
sion of the meaning has been omitted it may be supplied 
by the context. (5) 

With regard to the discretion of the Court 
to supply words in a will, the cases are very numerous, 
but I think they may be classed under two heads: 
the first is, when the will is in itself capable of 
bearing any meaning unless some words are supplied 
so that the only choice is between an intestacy and 
supplying some words ; but even there, as in every case, 
the Court can only supply words if it sees on the face of - 
the will itself clearly and precisely what are the omitted . 
words, which may then be supplied upon what is called ` 
a necessary implication from the terms of the will and in 
order to prevent an intestacy. The second class of cases 


2 Ou Per Lord Redesdale, Jesson v. ` question of the severance of the joint 
; Wright (1820), à Bligh., 56,67. —. tenancy which had been created by the 
= (2) Jogeswar Narain : Deo v. Ram - win between the widow and ho? son. - 

- Chandra Dutt. (18967, 23 Cal. 670; 23 ^. (3) Succession Act, s. kal Masera 
1. A, 97; overruling’ Vydinada v. ` gen, | - X Es 
egenen (188), 1 ay Mad., 258, on: oe RE 
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is like Spalding v. Spalding (1) where there is a clear 

and precise gift and a contingent limitation over, which is 
clearly expressed, but is not commensurate with the 

previous gift, the contingency being either in excess, as 

in many of the cases where the gift over has been upon 

‘a death without issue, and the Court has thought itself 
at liberty to curtail that gift over, by introducing the 

word “such” issue, or where there has been a defect, 
as in Spalding v. Spalding (1) and Abbott v. Middleton 
(2), where the limitation has been to one for life with 
remainder to his children, or to one in tail with remain- 
der to his children, or to one in tail with a limitation 
over on a contingency, and the Court has held the gift 
over to be by way of substitution for the original gift, 
in the event of the original gift failing, and has found 
the contingency too narrow to fit that event, and has 
thought itself at liberty, from the whole context of the 
will, to supply words, there being a necessary implication 
that the gift over was intended to be reduced so as to 
. suit the previous gift.” (3) 

If the contents of a will show that a word has been 
undesignedly omitted or undesignedly inserted, and 
demonstrate what addition by construction or what 
rejection by construction will fulfil the intention with 
which the document was written, the addition or re- 
jection will by construction be made. (4) 


(1) Cro. Car., 185. Hope v. Potte, (1857), 3 K. & J., 209. 
(2) Jur. N. S., 1126. See also (1858), 7 (4) Per K. Bruce, L. J., Pride v. 


H. L. O., 68. 0 Fooks (1858), 3 DeG. and J., 266, 267. 
(3) Per Sir W. Page Wood, V. O., 


LECTURE ' VII. 


Rule 7. A wrong deseription does not avoid a 
bequest.(1) 

Falsa demonstratio 
includes the two maxims Nihil fecit error nominis cwm 
de corpore constat(2), and tollat 
errorem demonstrationis(3), an illustration of the first 


non nocet: This practically 


Veritas nominis 
maxim is given in illustration («) to s. 63 of the Succession 
Act which is taken from Stockdale v. Bushby(4), 
where the devise was as follows: “I give and bequeath 
to my namesake Thomas Stockdale the second son of 
my brother John Stockdale over and above his equal share . 
with his brothers . . . the sum of £1,000...” Thus 
where there was a devise to the “ second son of Edward 
Weld of Lulworth” and it appeared there was no such 
person as Edward Weld of Lulworth but it appeared 
from the evidence as to the state of the family that 
Joseph Weld was the then possessor of Lulworth who 
had a second son named Thomas it was held that it. 
was a good devise to Thomas.(5) These decisions gu 
upon the principle that there is something either of. 
legitimate extrinsic evidence or of internal evidence, 
not only to show that the name must have been put 
wrongly, but also to show who must have been ine 


 Xended.(6) 


m. A ee araea m ne mio e — —M cee A 


. 0) Pare Act, RS, 63, 05. 
. (2) 2 Co, 21. CHE Vë 
. (3) 1 Ld. Raym., 303. a 

" (4) (1815), . 10 Vesa 381 ; Pitcairne V. 


: Brase (1678), - Finch, 403 ; Dowson v. 
: Sweet, Y Amb., 175; Parsons v. Parsons. at 


` 3 (1791), 1 Ves. Jun., 206. 


(5) Camoys v. Btundet (1848), 1 H. s 


(8) Ze ord. Oranworth, L. C, E 


p. 162. In that. case . there WAS uv 
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"Illustrations (b) and (c) of the section are based 
p the second of these maxims.(1) . Illustration (e) 
is taken from Gar th v. Mei yrick, (2) where the testator 
“left the residue to his,six grandchildren by name, but 
the name of Ann was repeated, and that of Elizabeth, 
“another grandchild, omitted; but it was decreed in 
favour of all the grandchildren, and that Ann took but 
- one share, and Elizabeth should be admitted to the share 
, mistakenly given to Ann by the repetition of her name.(3) 
It has been laid down as a general principle that 
prima facie the right name is to govern and that the 
falsa demonstratio is not to take away the veritas no- 
 mainis(4), but it is submitted that no hard and fast 
rule cau: be laid down and that the construction must 
depend on the facts of each particular case.(5) 

Persona designata is a person pointed out or 
‘described as an individual, as opposed to a person 


devise to Samuel, John, and Mary. to each of his unmarried daughters 


There was no John but a son named 
Thomas who was born between Samuel 
and Mary. It was held however on the 
evidence that Thomas could not have 
been meant and that in consequence he 
took nothing under the devise. 
(1) See Newbolt v. Price (1814), 14 
. Sim., 354, where there was a bequest to 
John Newbolt, second son of William 
Strangways Newbolt, Vicar of Somer- 


.ton. The Vicar of Somerton was William 


. Henry Newbolt. His second son was 
Henry Robert and his third son John 
Price. It was held that John Price 
' Newbolt was entitled to the legacy. 
` Standen v, Standen (1795), 2 Ves., 589. 
—. (2) (1719), 1 Bro. C. C., 30. 

." (8) The portion of the decree as 
.regárds this declaration ran as follows : 
*Declare that the defendant E. M. though 
` not actually named in the said testa- 


` Loris willis nevertheless entitled toa. 
share of ‘the clear residue, Ee, A testar - 
„tor in giving instructions for the ` 
M preparation of his will directed that 
8 bequest of £10,000 should.be given. 


. tors. 
L.R, P., p. 247. 


“ Georgiana” and '' Florence.” By in- 
advertence the conveyancing counsel 
in settling the draft inserted the word 
' Georgiana” in both clauses of the 
will relating to the gifts to the 
unmarried daughters so that there were 
two gifts of £10,000 to “ Georgiana "' 
While Florence was left totally unpro- 
vided for. This error was repeated 
in the engrossed copy of the draft 
which was ultimately executed by. 
the testator. The draft of the will 
and an epitome of it were taken to 
the testator but the draft was not 
read over to him only the epitome in 
which the games of Georgiana and 
Florence were cor rectly given. Probate ` 


of the will omitting the name of- 


Georgiana was granted to. the execu’ - 
In the Goods of Boehm ee 


(Ay: Garner v: Gurke (1860), CH 


/Beav. at p. 116, See. Giltett v. DM 
(1870), L, R., 10 Ed., 99. - i | 


- (5) See In Te Nunn's Trusts as). 
L.R.19Eq,391. . ES E 
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“ascertained as a member of a class, or as filling a 
particular character. Thus, if a testator bequeaths 
property to his children as a class, only those who fill. 
that character at his death, that is, the survivors, can 
participate in the gift, while if he bequeaths it to them 
as persone designate, the children of such of them 
as have died during his lifetime will take their parent's 
shares under the 33rd section of the Wills Act. So 
property may be given to an illegitimate child as 
persona designata, but not as a child siuply.(l) 
Where a testator made the following bequest “ and 

as I am desirous of adopting à son, I declare I have 
adopted A... My wives shall perform the ceremonies 
according to the Shastras, and bring him up ...... When 
he eomes to maturity the executors shall make over 
everything to him ...... and it appeared that all the 
necessary ceremonies for the completion of the adoption 
had not been performed it was nevertheless held that 
the devise to K was good inasmuch as it was a devise 
to a designated person. (2) Where a bequest was 
made to a devisee by name and the testator in his will. 
stated that he had adopted him as his son but it was. 
found that the alleged adoption was as a matter invalid, 
it was held that as the bequest was to the devisee bn 
name and was not dependent on his adoption, it was. 
a valid bequest. (3) - | : 
-Ifthe thing which the testator intended to —. 
ean be sufficiently identified from the description of: 
: it given in bank will, but some parts of the description 


ve rem ia e a eer trai Pls prd mac. Aen, e m mde mm c mg ge P. i ms foem ep thm hA e am n we tee Seg Tae ee UR V 


E ay Sweet's Law Dict., 602. 8.33 af (2) Nidhoomont Ve see (1870), a i 
.. the Wills Act (7 win. & 1 Vict., e 26) | 2 L A., 253 ; 26 W. R., 91. Subbarayer. v. ` 
{a practically the ame. as s. 96 of the © -Subbamat (1900), Wi L A 163; 94 nunc 
-.Suceession Act, the yord *issue' being ` 7 214. . a 
“need in s: 33 of. the Wills Act where the (3) Bireswar v. Ar dha costa, 19 I. An e 
"words * neal” descendant. are. me 19 Orde 4 a Pen d 
ne 0-0f the Suecestion Act 7. ie, ue 
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do not me such, part s of the nrbi shall be 
rejected as erroneous and the bequest shall take effect. (1) 
Section 63 of the Succession Act deals with mis- 
‘description of legatees while section 65 deals with 
misdescription of legacies. This maxim is applicable 
to a case where some subject-matter is devised as a 
whole under a denomination which is applicable to the 
entire land, and then the words of description that 
include and denote the entire subject-matter are followed 
by words which are added on the principle of enumera- 
tion, but do not completely enumerate and exhaust all 
the particulars which are comprehended and included 
within the antecedent, universal or generic denomination. 
Then the ordinary principle and rule of law, which is 
perfectly consistent with common sense and reason, 
is this: that the entirety which has been expressly 
and definitely given shall not be prejudiced by an 
imperfect and inaccurate enumeration of the particulars 
of the specific gift. (2) Where the description is made 
up of more than one part, and one part is true but the 
other false, there, if the part which is true describe the 
subject with sufficient legal certainty, the untrue part 
will be rejected and will not vitiate the devise. (3) 
The rule is a rule of good sense. If the language is 
clear, but does not fit because of some of the words. 


(1) S. 65, Succession Act. - 
(2) Per Lord Westbury, L. A., West 


v. Lawday (1865), 11 H. L. A. 375 at p. 


384, See Homer v. Homer (1877), 8 


Ch. Div., 758, where a testator devised ` 


Aall his lands “ situated at or within D 


In the occupation of J,” The testator . 
was keized of two farms both in the 


ocenpatjon of J. the greater part 


of each of the farms was. within. - 
‘the parish of D, but three closes >` 
Of one and one ‘close of. the other ` 
Were: respectively. situate in an adjoin- E 


ing parish. In each case tne portion. 
which was not in the parish of D, 


. immediately'adjoined the remainder of 


the farm, and was only separated from : 


it by the parish boundary, which was, 


in one case, à high road, and, in tho- 
other, a fence... It was held that the’ 


devise comprised the four closes adjoin- 
. ing the parish of D - 


(8) Jarman on Wills, 5th Ed., p. 742, 


cited with approval by Lindley, M. R.: 
. Cowen v. Truafitt SE 


"Ch. 309 Sa: 
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SE? have been inserted fers if it is possible to 
reject the part that makes it inso cubile the Court 
will do so.(1) The doctrine is not to be cut 
down by saying that it is to be limited to cases where 
the false part of the description follows the true. That 
would be cutting down what is a rational and useful 
canon of construction. (2) To adopt the argument that 
in applying the doctrine of false demonstratio it is 
material in what part of the sentence the false demon- 
stratio is found would be to reduce a very useful rule 
to a mere technicality. (3) The characteristic of cases 
within the rule is, that the description, so far as it 1s 
false, applies to no subject at all ; and so far as it is true, 
applies to one only. (4) The intention once found the 
erroneous description is treated as mere surplusage and 
is rejected following the maxim utile per inutile non 
ritiatur. (5) 

Rule 8. Ifthe will mentions several circumstances as 
descriptive of the thing which the testator intends to 
bequeath, and there is any property of his in respeet of 
which all those circumstances exist, the bequest shall be 
considered as limited to such property, and it is not lawful 
to reject any part of the description as erroneous, because 


the testator had other property to which such part of the 
description does not apply. 


This is section 66 of the Suecession Act to which is 
appended the following explanation: “In judging 
whether a case falls within the meaning of this section, 
any words which» would be liable to rejection under 
section 65(6) are to be considered as struck out of the 
will. It is a well settled canon of construction that 


(1) Cowen v. Tri (1899), 2Ch., 309 Fisher (1849), 4 Ex., 591 at p. 604. 


at p. 312, ' (5) 3 Rep. 10, Broom Leg. Max.» 
o Q) Per Sir- F. H. Jeune, ib., p. 313. 581 | 
. (3) Per Rigby, L. J., ib., pp. 313, 314. . (8 8. 65 has. been incorporated dn 


c) Por Alderson, . "B, Morrell v.. ` Rule 7 
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where a given subject i is devised and there are found two 
species of property, the one technieally and precisely 
corresponding to the description in the devise, and the 
other not so completely answering thereto, the latter 
will be excluded; though had there been no other pro- 
perty on which the devise could have operated, it might 
have been held to comprisethe less appropriate subject. (1) 
Where there is property in respect of which all the 
facts of the description are found to be true, so that the 
property exactly fits the description, the whole of that 
property and nothing more passes, (2) This rule incor- 
porates Lord Bacon’s maxim “ non accepi debent verba in 
demonstrationem falsam que competunt in limitationem 
veram” which means that if it stand doubtful upon the 
words whether they import a false reference or demon- 
stration, or whether they be words of restraint that limit 
the generality of the former words, the law will never 
intend error or falsehood. If, therefore, there is some 
land wherein all the demonstrations are true, and 
some wherein part are true, and part are false, they 
shall be intended words of true limitation, to pass only 
those lands wherein the circumstances are true. (3) 


Rule 9. Where the words of a will are unambiguous, 
but it is found by extrinsic evidence that they admit of 
applications, one only of which can have been intended by ` 
the testator, extrinsic evidence may be taken to show which. 
of these applications was intended. (+) ! 


One mode of obtaining the intention of the testator 
is by evidence of his EE TN of the instructions. 
given for his will, and other circumstances of the like : 


atom e tm tr ect aat ~. ——— geen a eee  À— ie € — — M reg — P PPM 


(D Jaiman, 6th Ed. np 749. ^ game will was before the Court. ee 
- (2) Per Earle, C. J., Webber v. Stanley ... (8) Per Anderson, B., Morrell. v. 

. (1864), 16 C. B. N. 8., 698 at p. 752. The 2 Fischer (1849), 4 Ex., 591 at p. 602. Bee . 

~- judgment in this case would appear to. Smith v. Ridgeway (1866), L. R., 1 Ex. r 

have the effect of overruling the judg- - SE . 880; Seal v. Taylor (1804), 1 pus m: 

` -mentof Page Wood, V. A., in Stanley v. |. bh Succession Act. s 68, . Y owe s 
= Stanley (1862), 2 J. & H., 491, where the ` x : : D 
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nature, which are not adduced for explaining the words 
or meaning of the will, but either to supply some defi- 
ciency, or remove some obscurity, or to give effect to 
expressions that are unmeaning or ambiguous. 

Now, there is but one case in which it appears to 
us that this sort of evidence of intention can be pro- 
perly admitted, and that is, where the meaning of the 
testator’s words is neither ambiguous nor obseure, and 
where the devise is on the face of it perfect. and intelh- 
gible, but from some of the circumstances admitted, in 
proof, an ambiguity arises, as to which of the two or 
more things, or which of the two or more persons (each 
answering the words m the will) the testator intended 
to express. 

Thus if a testator devise his manor of S to A 
B and has two manors of North S and South S, 
it being clear he means to devise one only, whereas 
both are equally denoted by the words he has used, 
in that case there is what Lord Bacon calls an “ equi- 
vocation,” t.e., the words equally apply to either manor, 
and evidence of previous intention may be received to 
solve this latent ambiguity ; for the intention shows what 
he meant to do; and when you know that, you imme- 
diately perceive that he has done it by the general 
words he has used, which, in their ordinary sense, may. 
properly bear that construction. (1) As to those cases 
in which the description in the will is applicable in- 
differently to, and correctly describes, more than one 
‘subject, the principle upon which they proved may, 
‘perhaps, be: explained ; for in such cases, although the. 
words: do not ‘ascertain the very subject intended. 


S ay Per ‘Abinger, t. B., Hiscocks. v. |: i n Ves. Jun., 680 ; ` Miller w Tr übers 
prd a c 5 M. & W., 363 at- | (1832, Bine. 244 ; Dood. Ce Gord: 
+ pp:-368, 360; Bee Price. v. Page (1799), °, ; Ve. Weeds (1836), 2 M. & W.,1929.. M 
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they do describe it. The effect of evidence is only to 
confine the language within one of its natural meanings. 
The Court merely rejects; and the intention which it 
ascribes to the testator (sufficiently expressed) remains 
i the will. An averment to take away surplusage is 
good, but not to increase that which is defective in the 
will of the testator. Or, perhaps, the more simple 
explanation is, that the evidence only determines what 
subject was known to the testator by the name or 
other description he used.(1) It has been held that 
when a person has once been fully described by name 
and description, and then there is a gift to a person of 
the same name, the first person must be intended, and 
evidence is therefore not admissible to show that there is 
another person of the same name.(2) Where there is a 
devise to a relation and there are two persons answering 
to the same name as that given in the devise of whom 
one is legitimate and the other is illegitimate, it is the 
rule of law that the legitimate relation is to be preferred 
to an illegitimate one.(3) It is of course obvious that 
where no person or thing aecurately answers the descrip- 
tion no equivocation arises.(4) 


Rule 10. Where there is an ambiguity or deficiency on 
the face of the will, no extrinsic evidence as to the intention 
of the testator shall be admitted.(5) . | 


Where the words of a will, aided by evidence of 
the material facts of the case, are insufficient to deter- 
mine the testator’s meaning, no evidence will be admis- 


- (1) Wigram on Wills, 2nd Ed., pp. 90 must depend upon the circumstance of 

& 91. See Richardson v.. Watson (1833), each ease. 

AR & Ad., 787. . (8) In. ve F. ish Ingram v. Rayner Gan, 
Gi Doe v. Westlake (1820), 4 B. & Ald., 2 Ch., 83. 

57; Webber v. Corbitt (1873), 16 Eq., 515. ^ (4) Drake v. Di ‘ake (1860, 8 H. L. ie, 

But s44 Theobold on Wills, 7th Ed., who 172. | . - 

adds (p. 133) : It would not be safe to ` (5) Snccession Act, 8. 68. We 

assume that there is such a rule. It. ae ge v 
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sible to prove what the testator intended, and the will 
(............ ) will be void for uncertainty.(1) 
That is tosay that, if a testator's words, aided by the light 
derived from the circumstances with reference to which 
they were used, do not express the intention ascribed to 
him, evidence to prove the sense in which he intended 
to use them is, as a general proposition, inadmissible-. - 
in other words-—that the judgment'of a Court in 
expounding a will must be simply declaratory of what i5 
in the will.(2) That test to be applied in each particu- 
lar ease is this.—Do the words of the will, when all the 
circumstances of the case are known, express the inten- 
tion of the testator? "The Court which interprets the 
will must be satisfied that they do so, and uo other rule 
can, in the abstract, be laid down. (3) 

Where a testator made the following devise m his 
will “I hereby direct that my executor and trustee 
shall from out of any of my moneys that he may receive, 
retain in his hands and control a sum of rupees five 
hundred, out of which he will disburse various petty 
pensions to some poor people, who have been mentioned. 
to him by me” it was held that there was a deficiency 
on the face of the will as to the objects of his bequest, 
aud that by section 68 of the Indian Succession Act no 
extrinsic evidence could be admitted as to the intention. 
a the testator.(4) 
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o Wigram, Prop. VI, p. 65. (4) Adm».-Genl. v. ena (1892), 15 
(2) Ib. at p. 69. ^ -— . Mad., 448, 473. ; 
(3) Ib. at pp. 70, 77. 


LECTURE VIII 


Rule 11. If full effect cannot be given to the intention 
of the testator, effect is to be given to it as far as 
possible.(1) 

Wurtz Rule 3 is one of the fundamental rules in 
interpreting wills it sometimes happens that owing to 
the operation of law full effect cannot be given to the 
expressed intention, as, for instance, where the expressed 
intention points to an illegal object. In such cases the 
Court is not to set aside the intent because it cannot 
take effect so fully as the testator desired, but to let it 
work as far as it can.(2) Thus in cases of wills 
governed by the Succession Act directions to accumulate 
the income arising from any property is void.(3) Yet 
effect is given to such direction where the property is 
unmovable or where accumulation is directed to be 
made from the death of the testator to the extent of 
the income arising from the property within one year 
next following the testator’s death.(4) As regards 
wills of Hindus a trust for perpetual accumulation is 
void(5) but as to how far a Hindu is entitled to direct. 
‘accumulations by his will does not yet seem to. be 
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definitely settled. While a direction to DEE GH the 
effect of which would have been to postpone the enjoy- 
ment of an absolute gift, has been held to be invalid on 
the ground that it was inconsistent with or repugnant 
to such gift ;(1)it has also been held that it is not in- 
competent for a Hindu with proper limitations to direct 
an accumulation of the income of property which under 
his will vests in his executors or trustees, and further 
thatif accumulations are permissible then in the absence 
of special provision the limit must be that which deter- 
mines the period during which the course or devolution 
of property can be directed and controlled by the 
testator.(2) But when this case went up on appeal, 
although the Court did not decide this point, Trevelyan, 
J., made the following remarks on the question | of 
accumulations (3):—“ I cannot see how a direction to 
accumulate can be valid unless there be a present gift to 
support the direction to accumulate. The fact that in 
cases where there is a minor beneficiary, accumulation 
ean be allowed, and that it may be possible to accumulate 
income for the purpose of paying debts does not to my 
mind help us. In the former case accumulation is 
rendered necessary by the ineapaeity of the beneficiary 
aud is allowed in order that he may obtain the greater 
benefit from the gift which is made over to him. In 
the latter case, the direction to accumulate is in aid of 
the proper administration of the testator's estate and is: 
sometimes necessary for the due performance of his 
l legal and moral obligation to pay his debts.” d 
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The principle upon which this rule is based is thus 
expressed by Lord Kenyon, C. J.(1): “In the con- 
struction of a will we must first look to the general 
intent of the devisor and give effect to that, and if there 
be a secondary intent which interferes with it, we ave 
to reconcile the whole as far as we can but at all events 

give effect to the general intention.” But giving 
effect to a general intent at the sacrifice of a particular 
intent should not be done without an actual neces- 
sity.(2) Thus the general intention to create a known 
estate of inheritance ought to be given effect to and a 
particular intention to deprive it of its legal incidents 
ought to be disregarded as an attempt to legislate.(3) 
For a private individual who attempts by gift or will to 
make property inheritable otherwise than the law directs 
is assuming to legislate and such gift must fail.(4) 
Thus an attempt to create an estate tail by a Hindu is 
void. (5) 

. Charities are also so highly favoured in law, that 
they have always received a more liberal construction 
than the law will allow in gifts to individuals. In the 
first place the same words in a wil, when applied to 
individuals, may require à very different construction, 
when they are applied to the case of a charity. If a. 
testator gives his property to such person as he shall 
hereafter name to be his executor, and afterwards he 
appoints no executor; or if, having appointed an 
executor, the latter dies in the lifetime of the testator, 
and no other person is appointed in his stead ; in either. 


. Q) Doe d. Bean v. Halley (1798), 8 at pP. 76. . - ` 
T. R.,5 at p. 9. |. v (4) Tagore v. Tagore, 9 B. L. Rs 


(2) Per Lord St. Leonards, L. C, 394 ; I. A., Sup. Vol., 65. - | 
Monypénny v. Dering (1852), 2 De Gex. —7 (5) Kumar. Tarakeswar Roy we 


: M. & G., 145at p. 177.. : ` Kumar Soshi SMkareswar rx 10: 
. (8) Tagore v. Tagore (1872), 9 BL, L Au 9. a cout T 
E, 377 at p. 406.; I. A., Sup. Vol, 74 Le 
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of these cases, as these are bequests to individuals, the 
testator will be held intestate ; and his next-of-kin will 
take the estate. But if a like bequest be given to 
the executor in favour of a charity, the Court will, 
in both instances, supply the place of an executor, 
and carry into effect that very bequest, which, in the 
case of individuals, must have failed altogether.(1) 
Another principle, equally well established, is. that, if 
the bequest be for charity it matters not how uncertain 
the persons or the objects may be; or whether the 
persons who are to take, are zn esse or not: or whether 
the legatee be a corporation capable in law of taking 
or not; or whether the bequest can be carried into 
exact execution or not; for m all these and the like 
cases, the Court will sustain the legacy, and give it 
effect according to its own principles. And where a 
literal execution becomes inexpedient or impracticable, 
the Court will execute it, as nearly as it can, according 
to the original purpose, or (as the technical expression 
is) cy prés. This doctrine seems to have been borrowed 
from the Roman Law ; for by that law, donations for 
public purposes were sustained and were applied, when 
illegal, cy prés, to other purposes, at least one hundred 
years before Christianity became the religion of the 
empire.(2) If the testator has manifested a general 
intention to give to charity, the failure of the particular 
mode, by which the charity is to be effected, will not 
destroy the charity For the substantial intention 
being charity, equity will substitute another mode of 
- devoting the property to charitable purposes, although 
the formal intention as Zo the mode cannot be accom- 
` plished. | "The same principle is applied when the per- 


(1) Story, Eq. Jur. 9nd Ed., 8 1165. . Mitter v. Admr.-Genl. of inde Dan, 
DÉI P 8 1169; ‘Fanindra Kumar ^. 8 O. W.N., 201. 
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sons or objects of the charity are uncertain or inde- ` 
finite, if the predominant intention of the testator is 
still to devote the property to charity.(1) All these 
doctrines proceed upon the same ground, that is, the 
duty of the Court to effectuate the general intention of 
the testator. And, accordingly, the application of them 
ceases whenever such general intention is not to be 
found. If, therefore, it is clearly seen that the testator 
had but one partieular object in his mind, as, for 
example; to build a church at W., and that purpose 
cannot be answered, the next-of-kin will take, there 
being, in such a case, no general charitable intention. 
So if a fund should be given in trust, to apply the in- 
come to printing and promoting the doctrines of the 
supremacy of the Pope in ecclesiastical affairs in 
England, the trust would be held void on grounds of pub- 
lie policy ; and the property would go to the personal 
representatives of the party creating the trust; and it 
would not be liable to be applied to other charitable 
purposes by the crown, because it was not intended to 
be a general trust for charity.(2) 

Where a testator bequeathed the interest of a fund 
to “The Calcutta Armenian Orphans College Funds 
for the relief and enjoyment of the poor families, 
widows, orphans, and schools of the Armenian nation id 
and at the time of her death there was a charity in. 
Madras called “The Armenian Orphans College" but 
that there was none in Calcutta or elsewhere answering 
the description of the Calcutta Armenian Orphans 
College, there being only two charitable institutions in i 
-Calcutta which provided for; the relief and enjoyment 
of the poor families, widows, orphans and schools of 


. (0 Story, § 1181; Mayor of Lyons e, ` Y. A.,32at p. 54; 1 Cal., 303 at. P. ms. 
Advocate-General of Bengal (1870),.3 ` (2) Story, $ 1182. 
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the Armenian nation of which one, the Church of St. 
Nazareth, distributed money amongst and gave relief 
to the poor families, widows and orphans of the 
Armenian community aud the, other, the Armenian 
Philanthropie Academy, educated gratuitously the poor 
and orphans of the same community the Court held 
that the testatrix in the bequest in question had a 
general charitable intention in favour of the poor 
families, widows, orphans and schools of the Armenian 
nation at Calcutta and not a special intention to benefit 
any particular institution and that therefore the doc- 
trine of cy prés applied and it directed that the interest 
of the fund should be equally divided between the two 
Calcutta institutions.(1) 

Where a testator was maintaining a saddvarat 
during his lifetime and by his will he directed that this 
saddvarat should continue to be maintained out of his 
estate and that his executors should maintain in addition 
another saddvarat out of the income of the estate it was 
held that the bequest to the second saddvarat was not 
void for uncertainty, as it was the clear intention of the 
testator that this saddvarat should be on the same scale 
as the other, and there would, therefore, be no difficulty 
in ascertaining the nature of the saddvarat to be estab- 
lished and the sum to be expended on it.(2) Where a 
fund was bequeathed for the purposes of dhurm and 
saddvarat and it was held that the gift to dhurm was 
nvalid but that the gift to the sadávarat was, valid ; it 
was further held that one half of the fund should be 
appropriated to the Saddvarat and that the other half 

was undisposed of. m 
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Rule 12. Where two clauses in a will are irreconcilable, 
so that they cannot' possibly stand together, the last shall 
prevail.(1) 

This rule embodies the maxim “ Cum duo inter se 
pugnantia reperiuntur in testamento, ultimum | ratum 
est.(2) The reason for this rule is to be found in the 
nature of a will which is ambulatory and revocable 
during the testator's lifetime. Therefore when they are 
inconsistent and cannot possibly stand together a subse- 
quent will prevails over a prior will, a codicil. prevails 
over a bequest in the will of which it is a codicil and a 
subsequent codicil prevails over a prior one. But this 
rule is never applied except on the failure of every attempt 
to give to the whole such a construction as will render 
every part of it effective.(3) In the attainment of this 
object the local order of the limitations is disregarded, 
if it be possible by the transposition of them to deduce 
a consistent disposition rom the entire will. Thus, 
if a man, in the first instance, devise lands to A in fee, 
and in a subsequent clause give the same lands to B for 
life, both parts of the will shall stand; and, in the 
construction of law, the devise to B shall be first, the 
wil being read as if the lands had been devised to A 
for life, with remainder to A in. fee.(4) Again where 
there are two devises in fee of the same property the 
devisees take concurrently. “If in one part of a will, 
an estate is given to Æ and afterwards the same testator 
gives the same estate to D, adding words of exclusion, 
as ‘not to A’ the repugnance would be complete, and 
the rule would apply. But if the same thing be given, 
first to 4, and then to B, unless it be some indivisible 


(1) Suecession Act, s. 75. (3) 4 mirthayyan v.. Ketharamagyyan 
(2 Co. Litt., 112 (b), where two (1890), 14 Mad., 65 at p. 20. | 
clauses repugnant to each. other are (4) Jarman, 6th Ed., Vol. I, 439. ` 


found in a will, the last prevails. 
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chattel, as in the case whieh Lord Hardwicke puts in 
Ulrich v. Litchfield (1), the two "legatees may take 
together without any violence to the construction. Tt 
scems, therefore, by no means inconsistent with the rule, 
as laid down by Lord Coke and recognized by the 
authorities, that a subsequent gift, entirely and irre- 
concilably repugnant to a former gift of the same 
thing, shall abrogate or yevoke it, if it. be also hold 
that, where the same thing is given to two different 
persons in different parts of the same instrument eacli 
may take a moiety ; though had the second gift been 
in a subsequent will, it would, I apprehend, work a 
revocation.(2) But in cases of two inconsistent clauses, 
it is a settled and invariable rule not to disturb the 
prior devise further than is absolutely necesary for the 
purpose of giving effect to the posterior qualifying 
disposition(3) and where there is a clear gift in a will 
it cannot afterwards be cut down except by something, 
which, with reasonable certainty, indicates the intention 
of the testator to cut it down(4) and where you find 
a gift in clear and express terms you are not to permit 
subsequent and less distinct words to throw a doubt 
upon the former clear expressions.{5) The will ofa 
testator must print facie at least, be taken to refer 
to that which is the subject of his disposition; the 
property which he has himself to give; and, if he has 
evinced his intention to give the property, very strong 
and clear language must bs required to countervail that 
intention, and subject the property which he has once 
given | to his further iut An (6) 
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` (1) (1749) 2 Atk., 372. | (5) Bechar v. P. DeCruz (1895), 19 
. Q) Per Lord Brongham, Sherrat v. Bom., 770 at p. 713. e 
Weng (1834), 2 My. & K., 165. (8) Soorjeemony Dasee v. Denobundhu 
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Rule 13. A will or bequest not expressive of any definite 
intention is void for uncertainty .(1) | 
In the construction of wills the most unbounded in- 
dulgence has been shown to the ignorance, unskilful- 
ness, and negligence of testators ; no degree of technical 
informality, or of grammatical or orthographieal error, 
nor the most perplexing confusion in the collocation of 
words and sentences, will deter the judicial expositor 
from diligently entering upon the task of eliciting from 
the contents of the instrument the intention of its 
author, the faintest traces of which will be sought out 
from every part of the will, and the whole carefully weigh- 
ed together; but if, after every endeavour, he finds him- 
self unable, in regard to any material fact, to penetrate 
through the obseurity in which the testator has involved 
his intention, the failure of the intended disposition is 
the inevitable consequence. Conjecture is not permitted 
to supply what the testator has failed to indicate ; for as 
the law has provided a definite successor in the absence 
of disposition, it would be unjust to allow the right of 
this ascertained object to be superseded by the claim of 
any one not pointed out by the testator with equal 
distinctness. The principle of construction here referred 
to has found expression in the familiar phrase, that the 
heir is not to be disinherited unless by express words or 
necessary implication.(2) As it is a maxim that the 
xecution of a trust shall be under the control of the 
Court, it must be of such a nature that it can be under 
that control so that. the administration of it can be 
reviewed by the Court, or if the trustee dies the Court 
itself can execute the trust—a trust therefore which in 
the case of mal-administration could be reformed and a 
due administration directed, and then, unlgss the subject. 


(1) Succession Act, s 70, — | (2) Jarman, 5th Ed., Vol. I, p. 326. 
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and objects can be ascertained upon principles familiar in 
other cases, it must be decided that the Court ean neither 
reform mal-administration nor direct a due adiminstra- 
tion.(1) Therefore, when we are dealing with general 
words, we must consider whether there is such an indica- 
tion of purpose or trust that the Court if called upon to 
execute it, can see what it has to do—ean see the limits 
of its own powers.(2) ` The following are instances of 
bequests void for uncertainty. A direction by a testator 
to his executor to lay out and expend such portion of 
his estate as the latter might m his discretion think 
necessary and proper in and towards the construction 
and erection of a pucca bathing ghdut ata suitable 
place in the river Hooghly to be surmounted by a 
vehadney; and two temples for Siva, for whose daily 
worship a monthly allowance was to be made by the 
executor, the amount whereof was to be in his absolute 
discretion, and a further direction that the executor 
was to hold the rest and residue. of the property and 
to invest the accumulations thereof to the best 
advautage.(3) A direction that if after the performance 
of all the other directions contained in the will there 
should remain any money, the executor was to spend 
it in proper and just acts for the testator's benefit.(4) 
A direction that the executors were to give to the 
testator’s brothers, their wives and children, according 
to their (the executors’) wishes.(5) “ Dharam” has 
been defined to be law, virtue, legal or moral duty,(6) 


(1) Morice v. Bishop of Disham (3). Surbomungola Debi v. Mohendwvo 
(1804), 9 Ves, Jun., 399; 10 Ves. Jun., Nath (1878), 4 Cal., 508. 
521 at p. 539, cited with approval in (4) Gokool Nath Guha v. Tsanr 

Runchordass v. Parvatibai (1899), 26 — Lochun Roy (1886), 14 Cal., 228. | 
i, A., 71 nt pp. 80,84; 23 Bom., 725 at — (5) Kumarasami v.  Subbaraya 

p. 725;3O0C W. N., 621 at p. 625. - (1886), 9 Mad., 325. ^— Sg 


. (2) Per Lindley, L. J., In re Mooduë — ` 6) Wileon’s Glossary, 137. © — | 
(1890), 2 Ch., 451 at pp. 463, 464. "c X NL NM 
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and bequests of property for dharam; dharma or 
dharmada have been held to be void for uncertainty. (1) 
But on the other hand apparently following the maxim 
Id certum, est quod certum reddi potest the following 
devises have been held to be good “I do direct my 
trustee to spend suitable sums at the annual shrads or 
anniversaries of my father, mother, aud grandmother, 
as well as of myself after my demise, for the perforin- 
ance of the ecremonies and the feeding of the Brah- 
mins and the poor; to spend suitable sums for the 
annual contribution and gifts to the Brahmins, Pundits 
holding tolls (or native schools) for (the diffusion of 
Sanskrit) learning in the country at the time of the 
Doorga poojah. To spend suitable sums for the perusal 
of Mohabharat and Pooran, and for the prayer to God 
during the month of Kartick.(2) Also a bequest for 
the performance of ceremonies and giving feasts to 
Brahmins.(3) Also a devise “to get a Siva’s temple 
erected at a reasonable cost in a suitable place within 
the compound of the brick-built bastekhane house, 
inclusive of the building and the garden thereto”, the 
testator having constantly resided in that house.(4) 

Rule 14. The description, contained in a will, of pro- 
perty the subject of the gift, shall, unless a contrary 
intention appear by the will, be deemed to refer to and 
comprise the property answering that description at the 
death of the testator.(5) 

The section was intended to give,effect to what has 
been called a generic disposition, so as to make it in- 
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Nenbai ($892),17 Bom., 351 ; Devshankar 
v. Motiram (1893), 18 Bom., 136 ; Run- 
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(2) Dwarka Nath Bysack v. Burroda 


Persaud Bysack (1878), 4 Cal., 443; see 


Krishna Bose (1869), 4 B. L. R. (0.¢.) 231. 


(3) Lakshmishankar v. VaijnatA 
(1881), 8 Bom., 21. 
(4) Gokool Nath Guha v. Issur 


Lochan Roy (1887), 14 Cal., 222. 
(5) Succession Act, s. 77; See 1 V ict., 
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clude all property of the kind deseribed belonging to 
the testator at the time of hisdeath. Obviously it is 
not necessary to the application of the section that it 
should be shown that the testator intended that the 
after-acquired property should pass. If he had no 
intention on the subject, the after-acquired property 
will pass by force of the provision. The Statute re- 
quires that the will shall show upon the face of it a 
contrary intention, that is, an intention that the after- 
acquired property shall not pass.(1) But it does not 
say that we are to construe whatever a man says in his 
will as if it were made on the day of his death. — ...... It 
is to be observed that the act speaks of it-—that is the 
will. When there is a puzzle as to which clause of the 
will carries a particular property, the Statute does not 
say which clause is to outweigh the other, but only that 
the property is to be comprised in the will. Be it so. 
The question still remains which clause carries the pro- 
perty, the residuary or specifie devise.(2) "The effect of 
sec. 24 of the Wills Act is not to alter the law of speci- 
fic legacies. The only effect is that, to ascertain what 
is comprised in a specific bequest, it is necessary in all 
cases to consider the will as made immediately before 
the testator's death. There is only one exception to 
this rule and that is where the testator refers to the 
date of the will as the point of time at which the 
quantum of property is to be ascertained. There is, 
however, another apparent exception to the rule, which 
is, Where a testator has used words of such a character 
that it is doubtful whether or not they are sufficiently 
extensive to cover additions to the property made 
between the date of the will and that of-his death. 


(1) Per Kay, J., In ve Portal and (2) Per Lindley, L. J., Zn re Portal and 
Lamb (1884), 27 Ch., 602. |. - — Lamb (on appeal) (1885), 30 Ch., 55. 


136 | DEEDS, WILLS AND STATUTES. (DEO. VILL 


It is in the construction of gifts of this character that 
questions have usually arisen since the Wills Act.(1) 

It may even happen that, by a strict applieation to 
specific gifts of the principle which makes the will 
speak from the death, a gift of this nature might be 
invalidated for uncertainty. For instance, if a testator, 
having a house in the Strand, devises it by the descrip- 
tion of his house in the Strand, and afterwards acquires 
another in the same place, and holds both houses at the 
time of his decease, it is evident that the statutory pro- 
vision would, in such case, by bringing both the houses 
within the terms of the description, render the devise 
void for uncertainty ; unless it could be ascertained by 
extrinsic evidence which of them was intended. To 
avoid such a consequence, probably it would be held 
that the fact of the testator’s ownership of one house 
only at the date of the will was a sufficient indication of 
his meaning that house; and yet this is, pro tanto, a 
departure from the principle of the enactment under 
consideration ; for had the devise been in terms of the 
house in the Strand which should belong to the testator 
at his decease, there would have been no ground tor 
distinguishing between the house that belonged to him 
when he made his will, and that which he subsequently 
acquired ` so that, if the extrinsic evidence failed to 
show which of the two houses was intended (if, indeed, 
evidence is admissible in such a case), the plurality 
would be fatal to the devise.(2) ; 2 

But it is clear that words which merely import but 
do not emphatically refer to time present, as a general 
devise or bequest of property, or of property of a 
particular genus, of which “I am seized” or “am 
Ilp—————————————————————————————————————À 

(1) Williams on Executors, 10th Ed., (2) Jarman, oth Ed., Vol. I, pp. 294, 995. 
Vol, D. pp. 1177, 1178. =. Xa nm i T ut 
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possessed " will generally include all or all of that genus 
to which the testator is entitled at the time of his death, 
though acquired after the date of the will. And the 
effect of the Statute ought not to be frittered away by 
catching at doubtful expressions for the purpose of 
taking a case out of its operation.(1) 


(1) Jarman, 5th Ed., p. 299. Per Cotton, L. J., Everett v. Everett (1871), 7 Ch. D. 
at p. 433. 


LECTURE IX. 


Rule 15. Where property is bequeathed to any person, 
he is entitled to the whole of the interest therein, unless 
it appears from the will that only a restricted interest was 
intended.(1) 

Ir an estate were given to a man simply without 
express words of inheritance, it would, in the absence of 
a conflicting context, carry by Hindu law (as under the 
present state of law it does by will in England) an estate 
of inheritance. If there were added to such a gift an 
imperfect description of it as a gift of inheritance, not 
excluding the inheritance imposed by the law, an estate 
of inheritance would pass. If again, the gift were in 
terms of an estate inheritable according to law, with 
superadded words restricting the power of transfer which 
the law annexes to that estate, the restriction would be 
rejected, as being repugnant, or, rather, as being an 
attempt to take away the power of transfer which the 
law attaches to the estate which the giver has suffici- 
ently shown his intention to create, although he adds a 
qualification which the law does not recognize.(2) 

With this rule should be read section 159 of the Suc- 
cession Act.(3) A devise of the rents and profits or of 
the income of land passes the land itself, both at law and 


(1) Succession Act, s. 82. 390; Bhoobun Mohini Debya v. Hurrish 


(2) Tagore v. Tagore (1872), Sup. Vol. 
I. A., 47 at p. 65; 9 B. L. R., 377 at p. 
395. Seel Vict., c. 26, 8 98 ; Damvder- 
das v. Dayabhai (1898), 95 T. A., 126: 22 
LZom.,833; 2 C. W. N., 417; Lalit Mohun 
Singh Roy v. Chukkun Lall Roy (1891), 
24 FI. A., 76; 21 Cal., 819; 1 C. W.N., 


Chunder Chowdhry (1878), 5 I. A., 138 
at p. 147; 4 Cal.,23 at p. 37; 2 C. LR. 
339 at p. 342. 

(3) Where the interest or produce of 
a fund is bequesfhed to any person, 
and the will affords no indication of an 
intention that the enjoyment of the 
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in equity ; a rnle, it is said, founded on the feudal law, 
according to which the whole beneficial interest in the 
land consisted in the right to take the rents and profits.(1) 
But a bequest of the rents and profits of an estate 
where there is no intention in the will to pass the estate 
is void.(2) Again where the estate was vested in 
trustees and the income was expressed to be given as 
maintenance it was held that the devise did not pass 
an absolute estate.(3) A that immovable 
property should be retained in the hands of trustees and 
that the balance of the rents, profits, ete., after the pay- 
ment of expenses should be used and enjoyed by the 
testator's son in such manner as he might think fit, with 


direction 


a provision empowering the sons of such son to call him 
to account for the management of the property on 
attaining the age of twenty-one, and with a direct, 
though void, gift over to the grandsons of such son, was 
held to confer only a life-estate on the testator’s son.(4) 
But in the same will a devise to the testator’s son 
(d. of the testator’s remaining movable property to be 
dealt with by him as he should think proper with a 
proviso that when G’s sons should attain the age of 
twenty-one, such property should be divided and duly 
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bequest should be of limited duration, 

the principal as well as the interest 

shall belong to the legatee. 
Illustrations, 

(a) A bequeathes to B the interest 
of his five per cent. promissory notes 
of the Government of India. There is 
no other clause in the will affecting 
those securities. B is entitled to A's 
five per cent. promissory notes of the 
sovernment of India. 

(b) A bequeathes the interest of his 
5) per cent. promissory notes of the 
Government of Indja to B for his life, 
and after his death to C. B is entitled 


to the interest of the notes during his 
life ; and C is entitled to the notes upon. 


A's death. 

(c) A bequeathes to # the rents of his 
lands at X. B is entitled to the lands, 

(1) Jarman, oth Ed., pp. 740, 741; 
Blann v. Bell (1852), 2 D. M. and G., 781; 
Mannoe v. Greener (1872), L. R., 14 Eq., 
4560: Henangini Dasi v. Nobin Chand 
Those (1882), S Cal, 788 at p. 801; 
1l C. L. R., 370 at p. 381. 

(2) Sookhmoy Chunder Dass v. Sri- 
mati Monohurri Dasi (1885), 19 I. A., 
103 ; LE Cal., 684. - 

(3) Bullubhdas v. Thucker. (1890), 14 


Bom., 360. 


(4) Anandrao v. The Admr.-Genl. of 


Bombay (1895), 20 Bom., 450. 
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received by G and his sons in equal shares was held to con- 
fer an absolute gift of the property to G.(1) Where pro- 
perty was given to a daughter and her son, and no power 
of alienation was given to the daughter while there was 
an express prohibition against alienation in so far as tho 
son was concerned, it was held that the daughter took : 
life-estate with remainder to her son.(Z) But a bequest to 
a daughter and her son of a four-anna share of the testa- 
Lora estate for their maintenance with power to Alienate 
the same was held to confer an absolute estate on each 
of them of a two-anna share of the testator's estate.(3) 
There have been varying decisions as regards 
devises of immovable property to Hindu widows. In 
Soorjeemoney Dossee v. Dinobundhoo  Mullick(4) the 
following rules of construction were stated: “ Primari- 
ly the words of the will are to be considered. They 
convey the expression of the testator’s wishes; but 
the meaning to be attached. to them may be affected 
by surrounding circumstances, and where this is the 
case those circumstances no doubt must be regarded. 
Amongst the circumstances thus to be regarded, is 
the law of the country under which the will is made 
and its dispositions are to be carried out. If that law 
has: attached to particular words a particular meaning, 
or to a particular disposition a particular effect, it must 
be assumed that the testator, in the dispositions that 
he has made, had regard to that meaning or to that 
effect, unless the language of the will or the sorround- 
ing circumstances displace that assumption.” And in 
Mahomed Shamsool v. Shewakramn(5) a gift to the 


(1) Anandrao v. The Adinr.-tenl. of Chana Dutt (1896), 23 T. A., 37; 23 Cal., 
Bombay (1895), 20 Bom., 450. .. 610. | : 

(2) Siva Ran v. Villa Bhatta (1805), (4) (1857) 6 M. I. A. at p. 550. ae 
21 Mad., 425. (5) (1873) 2 LA. 7 at pp. 14, 15; 
| (8) Jogeswar Narain Deo v. Ram 14W. R., 229. ' | | 
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widow of the testator's son who had predeceased the 
testator in which it was stated that except her “ none 
other is or shall be my heir and malik” with a further 
qualification that the widow and her daughters “ ave 
and shall be heir and malik” 
a life-estate on the widow. In arriving at this con- 
clusion their Lordships of the Privy Council state : 
* In construing the will of a Hindu it is not improper 
to take into consideration what are to be the 
ordinary notions aud wishes of Hindus with respect 
to the devolution of property. It 


was held only to confer 


known 


assumed 
that a Hindu generally desires that an estate, especially 
an ancestral estate, shall be retained in his family ; and 
it may be assumed that a Hindu knows that, as a 
general rule, at all events, women do not take absolute 
estates of inheritance which they are enabled to alienate.” 


may be 


Bat a wil made by a Hindu testator in Enelish in 
which he gave, devised and bequeathed to her and her 
heirs and assigns for ever all his real and personal estates 
and effects and appointed her the sole executrix was con- 
strued as conferring an absolute estate on the widow(1) 
and a statement in a document held to be a testa- 
mentary document that the donor's widow and daughter 
were to be maliks of his property was held to confer 
an absolute estate.(2) But in Aoonjbehart Dhur v. 
Premchand Dutt(3) it was laid down that the common 
rule of Hindu law is that, in respect of gifts by a 
husband to his wife, she takes immovables only for 


EE ay RECO tered tl Nh leas rr "TM 


ay Pr osanno — Coonavr Ghose x. Tavrncknath Sirear (1872), 10 R. L. R.. 


Tarucknath Sircar (1872), 10 E.L. R., 
267. 

(2) Mussamut Kollainy Koar v. Luchini 
Persad (1875), 24 W. R., 395. 

(3) (1880) 5 Cal., 684 at p. 686, 087 ; 
followed in Hira Bai v. Lakshmi Bai 
(1887), 11 Bom., 573 at pp. 578,579. There 
the case of Prosunno Coomar Ghose v. 


ground that thero was an 


207, was distinguished on the gronnd 
that the widow was held to take a 
heritable interest, the devise being to 
her, her hoirs, and assignees for ever: 
and the case of Seth Mulchand v. Bai 
Mancha (1883), 7 Bom., 491, on the 
express 
power of alienation given to the widow. 
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her life, and has no power of alienation, while her domi- 
nion over movable property is absolute, and further 
thata Hindu wife takes, by the will of her husband, no 
more absolute right over the property bequeathed, than 
she would take over such property; if conferred upon 
her by gift during the lifetime of her husband; and 
that whether in respect of a gift or a will, it would be 
necessary for the husband to give her in express terms 
a heritable right or power of alienation. In Jari Lali 
v. Bat Rewa(t) the testator directed that after his 
death his wife was to take possession of and enjoy his 
property, and declared that just as he was the owner so 
she was to be the owner, but there were no words of 
inheritance used nor did he directly give his wife any 
power of disposition over the property. The Court 
held that the widow only took a life-interest in the 
property and in delivering judgment Farren, C. J., 
said (2): “The Courts have always leaned against such 
a construction of the will of a Hindu testator as would 
give to his widow unqualified control over his property. 
By the use of such expression as my wife is the owner 
after me, or my wife is the heir it is usually under- 
stood that the testator is providing for the succession 
during the lifetime of the widow and not altering 
the line of inheritance after her death.” But in Lala 
Ramjewan Lall v. Dalkoer (3) it was held that the 
word ‘malik’ passed an absolute estate to the testator’s 
daughters although there was a direction in the will 
that they should not be entitled to alienate the shares 
given to them. The provision against alienation was 
treated as void under section 125 of the Succession 


Act. 


(1) (1895) 21 Bom., 376. - (3) (1897) 24 Cal., 407. 
(2) Ib, at pp. 380, 381. | | zw 
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Rule 16. Where property is bequeathed to a person with 
a bequest in the alternative to another person or to a class 
of persons, if a contrary intention does not appear by the 
will, the legatee first named shall be entitled to the legacy, 
if he be alive at the time when it takes effect; but if he be 
then dead, the person or elass of persons named in the 
second braneh of the alternative shall take the legacy. 

This rule deals with substitutional gifts and its 
object is to provide for the death of the prior legatee 
before the period of distribution. A substitutional gift 
is of the nature of a remainder which has been defined 
as an estate whieh is so limited as to be immediately 
expectant on the natural determination of a particular 
estate limited by the same instrument.(1} — It is 
therefore by nature quite distinct from an executory 
devise which is a limitation by will of a future estate or 
interest which cannot consistently with the rules of law 
take effect as a remainder; for it is well settled (and, 
indeed, has been remarked as a rule without an 
exception) that when a devise 15 capable, according to the 
state of the objects at the death of the testator, of taking 
effect as a remainder it shall not be construed as an 
executory devise(2) The strong tendency of the 
modern cases certainly is to consider the word “or” as 
introducing a substituted gift in the event of the first 
legatee dying during the testators lifetime; in other 
ar as inserted in prospect of, and with a view to. 
guard against, the failure of a gift by lapse.(3) Moreover 
when an estate of inheritance is intended to be given 
which is void beyond the life of the donee and there is 
a gift over ina specified event substituted for the void 
gift such gift over may be good.(4) Where there 


(1) Jarman, 5th Ed., p. 822. | See Raikishori Dassi v. Detendr E 
(2) Ib. See Javerbai v. Kalibai (1891), Sir car (1887), 15 I. A., 37 ; 15 Cal., 
16 Bom., 4092... . (4) Kumar Tarakeswar SC v. 


. (8) Jarman, 5th Ed., Vol. I, p. 481. Kumar Soshi Shikharerwar (1883), 10. 
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is a gift over in.a Hindu will, to a class some of whom 
are not capable of taking the gift, it is submitted that 
such a gift will be construed as enuring to the benefit. 
of those who can take.(1) Where there appears to be a 
general intention in favour of a class and a particular in- 
tention in favour of individuals of the class to be selected 
by another person, aud the particular intention fails from 
the sclection not being made, the general intention in 
favour of the class will be carried into effect.(2) That 
is where a power is given to appoint in favour of A or 
(A and B being either classes or individuals ) a gift in 
default of appointment is implied between A and B.(3) 


Rule 17. Where a bequest is made toa class of persons 
under a general description only, no one to whom the words 
of the description are not inthis ordinary sense applicable 
shall take the legacy.(4) 

A gift to a class is a vift of an aggregate sum to 
a body of persons uncertain in number at the time of 
the gift, to be ascertained at a future time, and who 
are all to take in equal or in some other definite pro- 
portions, the share of each being dependent for its 
amount upon the ultimate number of persons. (5) 

A gift is made to a class when (whether the donees 
are individually named not) it appears from the 
instrument of gift : 

L A., 51; 9 Cal., 952; 13 C. L. R., 62; 


Raikishori Dassi v. Debendronath 
Sircar (1881), 15 I. A., 37 ; 15 Cal., 409; 


(1891), 15 Bom., 652; Tribhuvandas v. 
Gangadass (1893), 18 Bom., 7; Krishna 
Rao v. Benabai (1895), 20 Bom., 571. 


Bai Motivahoo v, Bai Mamoobai (1897), 
24 I. A, 93, 

(1) Ram Lall Sett v. Kanai Lail Sett 
(1886), 12 Cal., 663; Rai Bishen Chand 
v. .lsmaida Koer (1884), 11 I. A., 164; 
6 AIL, 560; Manjamma.v. Padmana 
Bhayya (1889), 12 Mad., 393; Srinurasa 
v. Dandayndapani (1889), 12 Mad., 411 ; 
Krishnanath v. Atmaram (1891), 15 


Bom.,.543; Mangaldas v. Tribhuvandas ` 


But see Raixishori Dasi v. Debendra- 
nath Sircar, supra; Ahimji Jairam 
v. Mararji (1897), 22. Bom., 533. 

(2) Burrough v. Philco» (1840), 4 
Myl. & C., 92; Brown v. Higgs (1799), 
4 Ves., 708; (1800) 5 Ves., 495; (1803) 
8 Ves., 561. 

(3) ducum 5th Ed., Vol. I, p. 483. 

. (4) Succession Act, s. 85. 

(5) Jarman, 5th Ed., Vol. I, p. 232. 
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(ol That they are to take as persons coming 
within a general description (e. as a true 
class) ; or 

(0) That although one general description will 
not cover the donees, yet that the donor 
intended them to take not as individuals, 
but as members of a body of persons.(1) 

Generally speaking, the cases with reference to a 
set or class of persons have been decided according to 
the terms which have been used. A gift to “my. 
children " is a familiar instance : it means persons holding 
a common relation to the testator. The same with 
regard to a gift to nephews and nieces. It is settled 
law that a gift is not the less a gift to a class because 
you name a particular individual. I may give as an 
instance a gift to “all my children including John.” 
As Sir George Jessel put in Zn ve Allen (2) a testator 
may, simply, by way of precaution, name an individual 
in the class description because he may have some 
suspicion that the individual is illegitimate, or some 
thing of that kind. Including in a general descrip- 
tion a certain person as a member of a class where 
the testator himself treats that person as a member 
of that class, and naming him individually in the 
gift itself, does not make the gift less a gift to a 
class. (3) 

Where. a gift is made in terms which would make 
it a gift to a class simply but for the fact that the number 
of persons constituting the class is stated and is different 
from the real number, then the Court in the absence 
of anything to show that particular. members of the 


— (1) Underhill and *Strahan, Inter- ` (3) Per Chitty, J., Zn ve Jackson 
pretation of Wills and Settlements, p. 69. . (1883), 25 Ch. D.,-162, 165, 166. 
e (1831) 29 W., R., 480. o i 
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class were intended, will reject the enumeration as 
a mistake and construe the gift as a gift to the class 
simply.(1) 

A gift to a class implies an intention to benefit 
those who constitute the class, and to exclude all others ; 
but a gift to individuals described by their several 
names and descriptions, though they may together 
constitute a class implies an intention to benefit the 
individuals named. In a gift to a class you look to the 
description, and inquire what individuals answer to it. ; 
and those who do answer to it are the legatees described. 
But if the parties to whom the legacy is given be not 
described as a class, but by their individual names and 
additions, though together constituting a class, those 
who may constitute the elass at any partieular time 
may not, in any respect, correspond with the deseription 
of the individuals named as legatees. If a testator 
give a legacy to be divided amongst the children of .1 
at a particular time, those who constitute the class at 
the tine wil take; but if the legacy ve given to D, € 
and 2, children of A, as tenants in common, and one 
die before the testator, the survivors will not take the 
share of the deceased child. The question must be, was 
the intention to bequeath to those who might, at the 
time, constitute the class, or to certain individuals who, 
it was supposed, would constitute it ? (2) 

In the case of a gift to a class, the time when the 
gift is to take effect in enjoyment is called the period 
of distribution. When the period of distribution is the 
date of the instrument of gift coming into operation, 
the gift is said to be immediate; when it is a date 


(1) Underhill and Strahan, p. 76. v. Barber (1838), 3 Myl and C., 
In re Stephenson (1897), 1 Ch., 75, 81. | G88, 695. | 
, (DI Per Cottenham, L. C., Barber 
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subsequent to the instrument coming into operation, 
it is said to be postponed.(1) 

Where a specific gift is made to each member of a 
class, whether it is immediate or postponed, no person 
can prim facie be entitled to take under it who did 
not belong to the class when the instrument came into 
operation.(2) | 


Rule 18. Where a bequest is made simply to a described 
elass of persons, the thing bequeathed shall go only to such 
as shall be alive at the testator's death.(3) 


But if property is bequeathed to a class of persons 
deseribed as standing in a particular degree of kindred 
to a specified individual, but their possession of it is 
deferred until a time later than the death of the testator 
by reason of a prior bequest or otherwise, the property 
shall at that time go to such of them as shall be then 
alive, and to the representatives of any of them who 
have died since the death of the testator.(4) 

In giving judgment in Maseyk v. Ferguson (5) 
Pontifex, J., said: “ The first question in this case is, 
whether the defendant, Charles Bathurst Maseyk, who 
was born after the testator’s decease, but before the 

(1) Underhill & Strahan, p. 78. Fu 


Cal, 378; Sally Mahomed v. Lady 


re Knapp's Settlement (1895), 1 Ch., 
91, 96. 

(2) Underhill & Strahan, p. 79. As 
regards what has been held to:be a gift 
to a class, see Manjumma v. Padmana- 
bhayya (1889), 12 Mad. , 393 ; Mangaldas 
v. Tribhuvandas, (1891), 15 Bom., 632; 
Soudaminey Dossee v. Jogesh Chunder 
Dutt (1876), 9 Cal., 202 ; Ram Lall Sati v. 
Kanai Lall Sett (1886), 12 Cal., 603; 
Krishnarao v. Babaji (1895), 20 Bom., 
571 ; Khimji v. Morarji (1897), 22 Bom., 
533 ; Krishnanath v. Atmuram (1891), 15 
Bom. 543; Admr.genl. v. Money 
- (1892), 15 Mad., 448; Caliy Nath Naugh 
Chowdhry v. Chunder Nath (1882), 12 


Janbai (1901), 3 Bom. L. R., 785. 

(3) Sue. Act., 5. 98. 

(4) /b, exception. As regards the 
illustrations to this section, tho rule 
laid down in the Tagore case must be 
applied when they are sought to be 
made applicable to wills of Hindus. 
This would make illustrations (a), (b) 
and (c) applicable in their entirety. In 
illustration (d) only the executor of 
C and D would take, in illustration (e) 
E would be excluded; in illustration 
(g) only D and E would take and in 
illustration (A) only C would take. 

(5) (1875), 4 Cal., 671, at pp. 672, 673. 
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period of distribution mentioned in the will, can be 
admitted into the class of nephews and nieces to whom 
the testator bequeathed his residuary estate. I have 
already held in a former suitin the matter of this will 
that the children of the testators brother took vested 
interests at his death, but it was not determined in 
that suit whether the class would open to admit an 
object born after the testators death but before the 
period of distribution. Under the English law it is 
clear that such an object would be admitted into the 
class. But in this country the question is governed by 
section 98 of the Succession Act. I think the intention of 
the framers of that section was to assimilate the law 
here to that which exists in England, although the 
section, with its exception, and illustration (4) are not 
very happily expressed ; and I am prepared to hold in 
the present case that any child of the testator's brothers 
who was born before the period of distribution is 
entitled to participate as a member of the class; and 
that the period of distribution in this gift is the date 
when any nephew or niece shall attain majority within 
the provisions of the Succession Act, or when any niece 
should marry whichever event should first happen.” 

* In dealing with a gift to a class you enquire first, 
at what period the class is to be ascertained—it may 
in the case of a will be on the death of the testator or 
ata later period. 

Tf the class is to be ascertained on the death of 
the testator, no question of remoteness can arise, and 
the general rule is that the gift takes effect in favour 
of SE? of the class as are then capable of taking. If 
the ascertainment of the class is deferred to a later date, 
those who become members of the class within the 
extended period are admitted; and subject to. any 
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question of remoteness those who are thus capable of 
takimg take. In either case, if any members of the 
class are incapable of taking because born after the date 
of ascertainment, they are simply excluded, and the 
rest take the whole; and this is so even if the gift be to 
persons born and to be born—Sproeckling v. Ramer(1) : 
Ayton v. Ayton(2); Whitbread v. Lord St. Johu(3); 
Mann v. Thompson (4) If any die in the testator's 
lifetime they are simply excluded, and the rest take the 
whole—Stewart v. Sheffield(5) ; Re Coleman(6). If the 
gift to one is revoked by codicil, he is simply excluded, 
and the rest take the whole—Shaw v. McMahon(7). 
If one is incapacitated from taking because he has 
attested the will, he is simply excluded and the rest take 
the whole— Young v. Davies(8) ; Fell v. Biddulph(9)." 

“In many of the cases the decision was based 
upon the special doctrines of English Law applicable to 
Joint tenancy. But Fell v. Biddulph(9) and In we 
Colemen(6) show that the rule is the same where no 
joint tenancy comes in." 

The Indian Succession Act in section 98 declares the 
law applicable to wills governed by that Act in accord- 
anee substantially with the view I have explained." 

As to thefirst part of the rule, the law is clear and 
simple: Provided there is or are any member or mem- 
bers of the class to take the gift when the instrument 
of gift comes into operation, then that member or those 
members are along entitled to share in the gift unless an 
intention to the contrary appears on the face of the 
instrument.(10) : 


. (1) (1701), 1 vp iia | | (6) (1876), L. R. 4 Ch. D., 165. 
(2) (1787), 1 Cox, (7) (1818), 4 Dr. & W., 431. 

(3) (1804), 10 Ves" Jun., 152, (8) (1363), 2 Dr. & S., 167. | 
(4) (1854), Kay, 698... 49) (1875), L. R. 10 C. P., 701. ` 


.(5 (1811), 13 Bast, 526. ^ 1. (10) Underhill & Strahan, p. 82, 
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The second part of the rule is equally clear and 
certain. When the gift is postponed, whether the post- 
ponement arises through conditions expressly attached 
to the gift, as for example, by a condition that the share 
of each member of the class is to be paid to him only 
on his attaining the age of twenty-one, or through the 
nature of the property given, as by its being a remainder 
following a life-estate, in the absence of any words in 
the instrument of gift to the contrary effect, all persons 
who were members of the class at the time the instru- 
ment came into operation, or who became members of 
it before the period of distribution, belong to the class 
in whose favour the gift accrues. If the postponement 
arises through the property given being reversionary 
in its nature, it makes no difference whether the interest 
in possession was or was not created under the instru- 
ment of gift. Nor does it matter whether the interest 
given in the postponed gift is vested or contingent : 
Provided the whole gift is, in fact, postponed, the class 
to whom it is given will remain unfixed until it has 
become enjoyable in possession. If, however, the gift 
is partly immediate and partly postponed for the purpose 
of ascertaining the class, it will be regarded as an 
immediate gift, and only those belonging to the class 
when the instrument came into operation can claim 
under it. (1) 

Rule 19. Where two legacies are made to the same 
persons in a will or a codicil, unless a centrary intention is 
shown, if the legacies are of the same specifle thing, he is 
entitled to receive that specific thing only; if the legacies 
are of the same amount or quantity of athing, he is entitled 


to one such legacy only ; and if the legacies are of unequal 
amounts or of different specific things, he is entitled to both. 


(1) Underhill & Strahan, p. 83. 
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Corollary--Where two legacies, whether equal or un- 
equal in amount, are given to the same legatee, one by a 
will and the other by a codicil, or each by a different 
codicil, the legatee is entitled to both legacies. 

This Rule is incorporated in section 88 of the 
Succession Act, and for the purposes of this Rule the 
word “will” does not include a codicil. It deals with 
what are called cumulative legacies, and the principles 
on which it is based are thus stated in the commentary 
on Hooley v. Hatton (1) given in White and Tudor's 
Leading cases in Equity.(2) “ Hooley v. Hatton has 
usually been referred to as containing a sound exposition 
of the law as to the repetition of legacies, when the 
point to be determined is, whether a second legacy is 
to be taken as substitutional or accumulative. The 
rules laid down in the principal case are (a) when the 
same specific thing is given twice, whether in the same 
or different instruments, it is one gift. 

* But following the civil law, our law takes a 
distinction between ves and quantity, and the second 
rule is, (b) that, where the legacies are given by different 
writings, the presumption is that they are aceumulative, 
whether the amount be equal, greater or less. 

“The third rule is, (c) that where legacies of the 
same amount are given by the same document, the pre- 
sumption is that they are not cumulative.” Mr. Justice 
Aston says: “ The law seems to be, and the authorities 
only go to prove the legacy not to be double, where it is 
given for the same cause in the same Act, and totidem 
verbis, or only with a small difference.” The first rule 
seems to follow ex necessitate vez ‘the only question to be 
decided is whether there are separate articles referred to.’ 


(1) (1772) 2 Dick. 461 (s. c.) 1 Bro. (2) 7th Ed., Vol. I, 865 at pp. 
C. 390 N. MM Ss 870. | 
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Double gift of the same specific thing.—With 
regard to the first case mentioned by Mr. Justice Aston 
it is clear that where the same specific thing or corpus 
is given, either in the same instrument or in different 
instruments in the nature of the thing it can but be a 
repetition ; for instance, there are two gifts of a ruby 
ring, and there is no pretence that there are two ruby 
rings. The second is the principal and most important 
rule. In commenting on the case of Hooley v. Hatton 
the Master of the Rolls said in Barclay v. Wasnwright(1): 
“Tt is now too late to deny that it is settled and 
acquiesced in as a rule of the Court, that simpliciter and 
prima facie two different instruments giving legacies, 
whether of the same, or a larger amount, and more 
particularly of a different species, shall be held accumu- 
lative and not asubstitution. That was determined in 
Hooley v. Hatton.” | 

Of course. the rule is merely a rule of construction, 
and must yield to clear expression or intrinsic evidence 
of intention that one legacy is to be in substitution for 
the other; but the express statement that some legacies 
are to be “in addition," and the omission of those words 
as to others, is not sufficient to show that the latter are 
not to be cumulative. (2) Although primd facie 
legacies of equal amount given by the same instrument 
are held to be merely repetitions, there may be an 
intention to give both. Thus, where a testator directed 
his trustees to convert his personal estate and to 
stand possessed of the proceeds on certain trusts, 
among others, “on trust to pay £2,000 to each of 
his. sons who should attain twenty-one.” and “on 
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(1) (1792), 3 Ves. Jun., 462 at p. 465. Mackenzie v. Mackenzie (1826), 2 Russ, 

(2) White aud Tudor at p. 871; but 262; Wray v. Pie ib. 257, (m. o.) 6 
see Allen v. Callow (1796) 3 Ves. 289 ; Mad. &. Gel. 300. 
Barclay v. Wainwright, ubi supra; l 
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further trust to set apart and pay over the sum ot 
£2,000 to each of his sons on their respectively attain- 
ing twenty-one” and further directed his trustees to 
divide the residue, “after full payment and setting 
aside of the sums directed to be paid and set aside,” it 
was held that each son on attaining twenty-one was 
entitled to two legacies of £2,000 each.(1) Where the 
testator bequeathed a share of the residue of his personal 
estate to one of his sons by a codicil to his will, and 
à legacy of a sum of money to the same son by a subse- 
quent codicil, the second bequest was treated as cumu- 
lative, and it was held that the son was entitled to take 
both.(2) 

But it has been held that legacies bequeathed by 
a subsequent instrument have been meant to be substi- 
tutional and not cumulative where the later instrument 
has been described by the testator as his last will and 
testament, and not as a codicil to his former will, on the 
ground that while a codicil is professedly an addition 
to a will a subsequent will is professedly a substi- 
tution of a former will.(3) So also where a testator 
bequeathed a legacy to his daughter by the third codicil 
of his will which codicil he prefaced with the words 
“not having time to alter my will and to guard against 
any risk” it was held that the legacy was a substitu- 
tional one and not cumulative.(4) Where the same 
legacy was given by two codicils which were both execu- 
ted at the same time and in the presence of, and attested 
by, the same witnesses, and contained practically the 


(1) Burkinshaw v. Hodge 1874), 22 Beav. 174; Kidd v. North, (1845) 14 


W. R., (Eng.) 484. Sim 463; 2. Phill 91; Jackson v. Jack- 
(2) Gordon v. Anderson (1858), 4 Jur. son (1788), 2 Cox. 35. e 
N » 8. .1097 ; edge v. Hooker (1853), (4) Russell v. Dickson (1853), 4 


18 Jur 481. - Clarkes H. L, C. 293. 
. (3) Puckey v.. E EE (1863), 903. —— i 
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same provisions, it was held that the legacies given by 
the two codicils were substitutional and not cumula- 
tive.(1) Where it appears that the later gift is merely 
explanatory of the prior gift, the later gift is treated 
as substitutional and not cumulative.(2) Where in 
addition to the amounts being the same in both instru- 
ments, the testator connects a motive with both, and 
the express motive is also the same, the double coinci- 
dence induces the Court to believe that repetition and 
not accumulation was intended.(3) It must, however, 
be clear that the testator is expressing a motive and 
not merely giving a description; thus, in the case of 
gifts of equal amount toa “servant,” the term “servant” 
is merely descriptive. (4) 


Rule 20. A residuary legatee may be constituted by any 
words that show an intention on the part of the testator 
that the person designated shall take the surplus or residue 
of his property. (5) 

No particular mode of expression is necessary to 
constitute a residuary legatee. It is sufficient, if the 
intention of the testator be plainly expressed in the 
will, that the surplus of his estate, after payment of 
debts and legacies, should be taken by a person there 
designated. (6) 

But it is impossible to imply a gift when there is 
no certainty as to the persons who are supposed to take 
under it or as to the estate which they are to take by 
implication. There must be a reasonable degree of 


ek dees tn rt atr 





ATE TTR v Pape Hurt ey een e ct Tnt tm rre c e — RÀ AM hc OO een 








—M Ó — oe 


(1) Whyte v. Whyte (1873), 17 Eq. 50. Rock v. Callen (1818), 6 Ha., 531; Wilson 

(2) Moggridge v. Thackwell (1792), 1 v. O'Leary (1871), 12 Eq. 525; 7 Ch. 448, 
Ves. 473. (6) Succession Act, s. 89; Ilust, (a)— 

(3) Per Wigram, V. C., Suisse v. Low- Leighton v. Barllie (1834) 3 M. & K. 267 
ther (1843), 2 Haat p. 432; Benyon v. Ilust. (b)—Boys v. Morgan (1838), 9 
Banyon (1810), 17 Ves. Jun. 34; Hurst Sim., 289. See Inve Basseit’s Estate 
v, Beach (1819), 5 Mad., 351, 358 ; (1872), 14 Eq., 54 

(4) Theobolds, 7th Ed. p. 161 citing (6) Williams, 10th Ed., Vol. II, p. 1195. 
Suisse v. Lowther (1813 2 Ha, 4124; * 
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certanity as to those important matters betore a gift 
can be implied.(1) Surplus and residue have identical 
meanings ` one meaning “that which is over", and the 
other that “which is left."(2) The words * should 
there be any surplus after the above expenditure were 
held to create a general residuary bequest;'(3) as also 
the words “after all these acts have been observed from 
the proceeds of the said property, if there be a surplus, 
then the family will be supported therefrom."(4) Where 
under a will there was a dedication of certain properties 
to an idol and a sebart was appointed, but the sebeit died 
without taking charge of the property or fulfilling the 
office and there was no provision for the appointment. of 
a fresh sebart, it was held that the property so dedicated 
passed under the residuary devise.(5) 

When the residuary legatee is nominated generally, 
he is entitled, in that character, to whatever may fall into 
the residue after the making of the will by lapse, invalid 
disposition, or other accident; or by acquirement subse- 
quent to the date of the will(G) “It has long been 
settled, that a residuary bequest of personal estate ... 
carries, not only everything not disposed of, but every- 
thing that in the event turns out not to be disposed of : 
not in consequence of any direct or expressed intention ; 
for it may be argued in all cases, that particular legacies 
are separated from the residue, and that the testator 
does not mean that the residuary legatee should take 
what is given away from him ; no; for he does not con- 
template the case; the residuary legatee is to take only 
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(1) Anandrao v. Admr.-Gen. (1895), (4) Ashutosh Dutt v. Doorgachurn 
20 Bom., 450, 465. Chatterjee (1879), 6.1. A., 182; 5 Cal, 
. (2) Per Pontifex, J., Dwarkanath 138 ; 5 C. L. R., 206. BOT 
Bysaek v. Burroda Persaud Bysack (5) Sarasundari Debi v. Gubindmani 
(1878), 4 Cal., 443 at p- 449 (s.c.) 1 C. L, (1868), 2 B. L. R. A. C., 137 n. | 
R. 566 ; 571. (6) William on Executor, 10th Ed., 


om e Vol. II, p. 1198. 
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what is left : but that does not prevent the right of the 
residuary legatee.(1) ‘The general rule that a residu- 
ary clause passes a lapsed legacy—that which was in- 
tended to be the subject of bounty to another—is 
founded upon this, not that it effects, in specie, what the 
testator intended, for he probably contemplated nothing 
beyond the partieular legaey taking effect, but because 
the residuary clause is understood to be intended to 
embrace everything not otherwise effectually given, . 

so that, upon failure of the particular intent, the Court 
gives effect to the general intent ."(2) 

Rule 21. If a legatee does not survive the testator, 
unless a contrary intention appears in the will, the legacy 
lapses and forms part of the residue, unless such legacy 
comprises a portion or the whole of the residuary estate, in 
which case the share comprised in the legacy goes as un- 
disposed of (3). 

A testator may prevent a legacy from lapsing ; but 
the authorities show that in order to do that he must 
do two things : he must, in clear words, exclude lapse ; and 
he must clearly indicate who is to take in case the legatee 
should die in his lifetime.(4) Thus a devise to residuary 
legatees and to their respective executors, administrators, 
and assigns, followed by a declaration that the shares 
should be vested interests in each of the residuary legatees 
immediately upon the execution of the will was held not 
to prevent the bequest to one of the residuary legatees 
who died in the lifetime of the testator lapsing. (5) 
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m Par Grant, M. R., Cambr idge v. 4) Per Wickens, v. C., Browne v. 


Rouse, (1802) 8 Ves. Jun., 12 at p. 25. Hope (1872), 14 Eq. 343, 347. As re- 
(2) Per Cottenham, L. C., Easum v. gards alternative or substitutional 

- Appleford (1840), BM. & Cr., 56 at pp.61, — gifts— ee Rule 16, 
62. See Dwarkanath Bysack v. Burroda (5) Browne v. Hope (1873), 14 Eq. 343. 


Persaud Bysack, (1878), 4 Cal., 443; A will that designs to prevent the laps E 
Ashootosh Dutt v. Doorga Churn Chat-. ingof alegacy must be specially penned. 
terjee, (1879), 6 Y. A., 182; 5 Cal., 438;5 Elliot v. Davenport (1705), 1 P. Wm. 85, 
C. L. R., 296 ; Succession Act, s. 90. 86. — | Lt TM . 
.. (8) Succession Act, ss, 92-95. EE 
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It therefore follows that in order to entitle the re- 
presentatives of the legatee to receive the legacy, it 
must be proved that he survived the testator; (1) for 
a testator is never to be supposed to mean to give to 
any but those who shall survive him, uuless the inten- 
tion is perfectly clear.(2) In the cases such as the one 
contemplated by illustration (f) to section 92, namely, the 
testator and the legatee perishing in the same ship- 
wreck, the question of survivorship is a matter of evidence 
merely, and, in the absence of evidence, there is no rule 
or conclusion of law on the subject. There is no pre- 
sumption of law arising from age or sex as to survivor- 
ship among persons whose death is oceasioned by one and 
the same cause : nor is there any presumption of law that 
all died at the same time. But the question is one of 
fact, depending wholly on evidence; and if the evidence 
does not establish survivorship of any one, the law will 
treat it as a matter incapable of being determined. 
And as the onus of proof hes on the representatives 
of the legatee, they cannot claim the legacy unless 
they can produce positive evidence that he was the 
survivor. (3) 

Under the proviso unless a contrary intention ap- 
-pear in the will, the following kinds of bequests are 
included :— 

(a) Gifts to a class, for, as has been pointed out 
before, when any member of the class 
predeceases the testator, his share is divided 
among those members who are alive at 
the period of distribution. 


{1) Succession Act, s. 92. Wing, (1855) 4 DeG. M. & G., 633: 19 
(2) Corbyn v. French (1799), 4 Ves. Beav., 159; Wing v. Angrave (1860)8 H. 


Jun., 418,435. =, L. C. 183; See Elliot v, Smith (1882), 
- (3) Williams on Executor, 10th Ed., L. R., 99 Ch. D., 237. | 
Vol. I, p. 956 and note; Underwood v, 


(b) Substitutional Gifts. 


Bequests to legatees as Joint tenants. 
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These have been dealt 
with under Rule 16. 

Where 
there is à devise or bequest to a plurality 
of persons as joint tenants, (2.e.,) who are 
not made tenants-in-common, no lapse 
ean occur unless ald the objects die in the 
testator's lifetime ; because as joint tenants 
take per my et tout, or, as it has been 
expressed, “each is a taker of the whole 
but not wholly and solely," any one of 
them existing when the will takes effect 
will be entitled to the entire property. (1) 
“Tf an estate is limited to two jomtly, the 
one capable of taking the other not he 
who is capable shall take the whole. (2) 
In England a devise to two or more persons 
simply, it has long been settled, makes the 
devisees joint tenants. (3) As regards 
wills made by Hindus, the words “my 
wife and my daughter are my heirs. After 
my death all my property will devolve on 
my aforesaid wife and daughters ” 
construed as a joint gift to the wife and 
daughter, (4) and in Nana Tara vw. 
Allarakhva (5) where there was a bequest 
of the residue to two daughters with the 
words “but. they are mutual heiresses to 


were 





(1) Jarm., 5th Ed., 310; Williams, 
10th Ed., Vol. 1, p. 963; Succession 
Act, s. 93. 

(2) Per Handwicke, L. C., Humphrey 
v. Tayleur (1752) 1 Amb, 137; S. A. sub 
nom Humphrey v. Taylor, 1 Dick. 162; 
Nandi Singh v. Sita Ram (1888), 161. A. 
47 ; 16 Cal., 677, 682. 

(3) Jarm., Sth Ed , Vol. 11, p. 1115; 
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Morley v. Bird (1798), 3 Ves. 629 at 
p. 631. OCrooke v. De Vandes (1803), 9 
Ves. 197, per Lord Eldon, L.C. at p. 2(M. 

(4) Bahoo Kooldebnarain Shahu v. 
Mussamut Woomau (1803), Marsh. 357 ; 
2 Hay, 370; See Mussamut Kollany 
Koer v. Luchmee Persad E 24 


. W. R. 395. 


(5) (1864) 4 Bom., 573 n. 
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one another should any thing happen to 
either.” Couch, C J., in holding that 
this must be construed as asimple bequest 
tothe two daughters of the residue in 
joint tenancy said (1): “The rule, that 
a devise to two or more persons simply 
makes them joint tenants, is not founded 
upon any peculiarity of the law of real 
property in England, but is applicable to 
personal property ; and there is, appar- 
ently, nothing m Hindu law or the nature 
of Hindu property to prevent its applica- 
tion to a Hindu will." But in Jogeswar 
Narain Deo v. Ram Chand Dutt (2) the 
Privy Council, in. commenting on the 
decision m Vydenada v. Nayammal, (3) 
said: “ It appears to their Lordships that 
the learned Judges of the High Court 
of Madras were not justified in importing 
into the construction of a Hindu will an 
extremely technical rule of English con- 
veyancing. The principle of joint tenancy 
appears to be unknown to Hindu law, 
except in the case of co-parcenary between 
the members of an undivided family.” In 
referring to this judgment, Farran, C. J., 
(4) said : * what in my opinion they held 
in addition to construing the will before 
them was (5) that the rule of English 
law (which their Lordships term an 


(Í) Ib. ; at p. 574. See Jairam v. Kuber- (4) Navroji v..Pevozbai (1898) 23 
bai (1885), 9 Bom., 491 at p, 509. Bom., 30 at p. 99. 

(2) (1896) 23 I. A., 3T at p. 41; 23 (5) Jarm., 3th Ed., 310; Williams, 
Cal, 670, at p. 079. 10th Ed. T ‘Val. I, p. 963 ; ; Succession 
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extremely technical rule of English con- 
veyancing ), that a joint tenant's interest 
does not descend upon his heirs, is not 
properly applied to a bequest in jomt 
tenancy under a Hindu will" Again, 
in Bhobatarine Debya v. Peary Lall Sanyal 
(1) Banerjee and Rampini, JJ., said: 
“ where any property is bequeathed to two 
or more persons without any specification 
of shares, the natural presumption is that 
they are intended to take in equal shares ; 
and where the estate bequeathed is one of 
inheritance, it is far more reasonable to 
suppose that each legatee and his heirs are 
the object of the testator’s bounty, than 
that he intends that the legatee should 
take by survivorship, and the heirs of the 
last surviving legatee should take the 
whole. We may observe that even in 
English law the leaning has been in favour 
of tenaney in common ; and the Court, as 
Lord Thurlow remarked in Joliffe v. East, 
(2) decrees a tenancy in common as much 
as it can.” 


Of course, Rule 21 applies where a tenancy in 


common is created. It may be stated generally, that 
all expressions importing division by equal or unequal 
shares, or referring to the devisees as owners of 
respective or distinct interests, and even words simply 
denoting equality will create a tenancy-in-common. 
Thus, it has been long settled that the words “ equally 


(1) (1897) 24 Cal., 646 at p. 653; 1 sion Act did not touch the question 
C. W. N. 578 at pp. 587,°588. But it before the Court. . WW 
was held there that s. 93 of the Succes- . (3) (1789) 3 Bro. C. C. 25 at p. 26 
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to be divided?" or “to be divided” will have this 
effect: and se, of course, will direetion that the 
subject of gift .shall * be distributed in joint. and 


equal proportions.” (1) 

(d) Bequests to any child or other lineal des- 
cendant of the testator who dies m the 
lifetime of the testator but leaves a lineal 
descendant who survives the testator. {n 
these eases the death of the legatee is 

treated as having happened immediately 
after the death of the testator, unless 4 
contrary intention appear by the will.(2) 
And in applying section 96 of the Succes- 
sion Act to Hindu wills, Tottenham and 
Bannerjee, JJ., iu Jitu Lal Mehta v Binda 
Bibi, (3) held as follows: “In the present 
case the mode in which the bequest to 
Jodha Bibi been construed by the 
Court below and has to be construed under 
the provisions of section 96 of the Indian 
Succession Act, is one that comes, in our 
opinion, within the rule inthe Tagore case 
(4) which is laid down in these terms : 
: A person capable of taking under a will; 
must, either in fact or in contemplation of 
law, be in existence at the death of the tes- 
tator Now, Jodha Bibi was, in the con- 
templation of law as provided in section 96, 
a person in existence. at the time of the 
testator s death, because a linéal descendant 
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a). Janis 5th n Ed. ‘Vel. TI, p. 1121; 
Hirabai v. Lakshiniuci (1887), 11 Boni., 
573, 579; Rewun Persad v. Mussamat 
Radha Besby (1846), T M. 1, A., 137. . 
(2) Shcesssion Act; s. 96. As to what 


, is ine Inded inthe. word “child,” see ss. 86 a 
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^ Wills Act (X XI of 1870). 


(3) (1889) 16 Cal.. 549 at p. 555. 
(4) (18:2) 9 B. L. R., 377 at p. 400 ; St 
A. "up: S ol 4 at p. 90; 
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of hers survived the testator. That being 
so, we do not think that by giving effect 
to this bequest, the rule in the Tagore case 
is in any way contravened. 

‘It was urged that when that rule speaks of a 
person being in existence in the contemplation of the 
law, the law referred to must be taken to be Hindu law." 
We do not think that that is so, for the judgment in the 
Tagore case we tind that their Lordships, when speaking 
of a person in embryo as being a person in existence. 
referred to general principles of jurisdiction for coming 
to that conclusion and not to any specific rule of Hindu 
law.” 

Section 96 of the Succession Act is practically the 
same as s. 33 of the Wills Act in England. (1) Now, the 
policy of the Act, and the objects it was intended to accom- 
plish are...sufficiently manifest. It was intended to 
prevent a portion given by a testator to a child going 
from the estate of such child, and his family being left 
portionless, by reason only of the death of the child 
under certain circumstances --- a consequence of law 
which the common feelings of mankind declared to be a 
disappointment of the intention of the father. (2) "The 
effect of the section is to prolong the original donee's 
life by a fiction for a particular purpose ; that purpose 
is to give effect to the will m which the gift which 
would otherwise lapse occurs, and it only points out the 
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(1) 1 Vic., e. 26, XXXII. And be it 
further, enacted that where any person 
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the time of the death of the testator, 
such devise or bequest shall not lapse, 


being a child or other issue of the 
testator to whom any real or personal 
estate shall be devised or bequeathed 
' for any estate or interest not determin- 
able at. or before the death of such 
person shall die in the lifetime of the 
testator leaving issue, and any such 


enne of such person shall be living at - 


but shall take effect as if the death of 
such person had happened immediately 
after the death of the testator, unless a. - 
contrary intention shall appear by the 
will. 

(2) Per Wigram, V. O., Winter e, 
Winter (1840), 5 Ha., 306, at p. 313. ` 
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mode in which that ettect is given. Thus the subject of 
gift devolves with any obligation to which, under the 
will, it would have been subject in the hands of the 
deceased donee if he had actually survived ; as an oblig- 
ation to compensate other legatees andlor the sane 
will, disappointed by his assertion of rights that defeat 
their legacies, (1) | 

The words of the section point at no particular 
period of death within the testator’s lifetime. The 
words * shall die" speak from the death of the testator; 
and there are no words to refer the futurity of the Gett 
“shall” to the date of the will The words of the 
clause mean that any vift to any child, though not 
living at the testator’s death, is within its operation 
and therefore apply to a child who dies previously to 
the date of the will(2) To prevent the lapse of a 
legacy to a legatee, being a child or other issue, who 
may die in the lifetime of the testator, it is not neces- 
sary that the issue of the legatee who is alive at the 
death of the testator should be the sanie issue who was 
alive at the death of the legatee; it is sufticient that 
any Issue — Eg, à grandehild of the legatee - should 
be in existence at the death of the testator.(3) Such 
a legacy 1s a vested interest in the levatee, and passes 
to his representatives or under his will, as the case may 
be, and not to the issue, whose existence prevents the 


tapae, (4) 


es n ee ve 











EE Tee- or m emaema mnaman ame o 


om Jarm., oth. Ed., Vol.® n p. 35; see Jn ze Scott (1901), 1 K. t. B., 2098, 2ST, 


Pickersyill v. Rodger (1876), 5; Ch. D., (3) Zn the Coods of Jane Parker (1860), 
163. 1 Sw. and T., 523. 
(2) Per Stuart, V. C., Wisden v. Wis- - (4) Tho; Johnson v. Johnson (1843), : 


den (1854), 2 Sm. & G., 396 at p. 405: Ha., 157. 


LECTURE X. 


Rule 22. If a legacy be given in general terms without 
specifying the time when it is to be given the legatee has 
a vested interest in it from the day of the death of the 
testator, and if he dies without having received it. it shall 
pass to his representatives.(!) 


THe law is said to favour the vesting of estates ; 
the effect of which principle seems to be that property 
which is. the subject of any disposition, whether 
testamentary or otherwise, will belong to the object of 
gift immediately on the instrument taking effect, or so 
soon afterwards as such object comes into existence, or 
the terms thereof will permit. As, therefore, a will 
takes effect at the death of the testator, it follows that 
any devise or bequest iu favour of a person in esse simply 
(e. without any intimation of a desire to suspeud or 
postpone its operation) eonfers an immediately vested 
interest, 

If words of futurity are introduced ute S gift 
the question. arises whether the expressions are inserted 
for the purpose of postponing the vesting or. point 
merely to the deferred possession or enjoyment.(2) ` 

It may be stated asa general rule, that ohera 
testator creates a particular estate, and then goes on to 
dispose of the ulterior interest, expressly in an event 
PAE will determine the puer estates: the words 


ere ne tne eae eee tee ee CNN EE ERR $V EE EEN E PL | meee serge ee E new ath) etn: 


m Succession Act, s. 91. It is true ` reasons morer after. 
that the word ** paid" is used in that (2) Jarman, 5th«Ed., 756; Kewun Per- 
section, but the more general word ` sad v. Mussamut Radha EE (1920); 4 
"given" is used in the Rule for the M. LA. 137, 176... 
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descriptive of such event, occurring in the latter devise. 
will be construed as referring merely to the period of 
the determination of the possession or enjoyment under 
the prior gift, and not as designed to postpone the 
vesting. Thus, where a testator devises lands to A for 
life, and after his decease to B in fee, the respective 
estates of A and B (between whom the entire fee 
simple is parcelled out) are both vested at the instant 
of the death of the testator, the only difference between 
the devises being, that the estate of the one is in posses- 
sion, and that of the other is in remainder.(1) 

In consideration of these circumstances, the judges 
trom the earliest times were always inclined to decide, 
that estates devised were vested: and it has long been 
an established rule for the guidance of the Courts of 
Westminster in construing devises, that all estates are 
holden to be vested, except estates, im the devise of 
which a condition precedent to the vesting is so clearly 
expressed, that the Courts cannot treat them as vested, 
without deciding in direct. opposition to the terms of 
the will. If there be the least doubt, advantage is to 
be taken of the circumstance oceasioning that doubt ; 
and what seems to make a condition, is holden to have 
only the effect of postponing the right of possession. 
To accomplish this purpose, a distinction has been made 
between the adverbs ¿f and when, to which the learned 
in our language, not of the profession of the law, would 
perhaps not agree ; upon this distinction, however, many 
equitable arrangements of property have been made; 
upon this distinction the titles of many estates depend, 
and it will. therefore be the. uy of the Judges to 
observe it.(2) 


(1) Jarman, 5th Ed., 106, 197. — (1829), 3 Bli. N. s. , 266 at. p. 331; VW 
(2) Per Best, C. J., Dufield v. Duffield D. and C1., 268 at pp. 311, 312. | 
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Although the words “to be paid” are used m 
section 91 of the Indian Succession. Act which at first 
sight would appear to confine the principle underlying 
that section to pecuniary legacies, it seems clear that 
this section read with section 106 of the Act extends the 
principle to all legacies whatever their character may be. 


Rule 23. Where by the terms of a bequest the legatee is 
not entitled to immediate possession of the thing bequeathed 
a right to receive it at the proper time, shall, unless a 
contrary intention appears by the will, become vested in the 
legatee on the testator's death.(1) 


The second part of section 106 of the Succession 
Act which provides that where the legatee dies before 
the time he is entitled to receive the legacy and without 
having received it, it shall pass to his representatives, 
is the natural and legal consequence where the legacy 
has once become vested in interest. This section 
further provides that an mtention that a legacy to any 
person shall not become vested in interest in him is not 
to be inferred merely from a provision whereby the 
payment or possession of the thing bequeathed is post- 
poned, or whereby a prior interest therein is bequeathed 
to some other person. or whereby the income arising 
from the fund bequeathed is directed to be accumulated 
until the time of payment arrives, or from a provision 
that if a particular event shall happen, the legacy shall 
go over to another person.(2) 

Estates and interests in property are of four kinds : 
(1) vested in possession, that is, when there is a present 
right to the immediate possession and enjoyment; (ii) 
vested in interest but not in possession where there is 


(1) Succession Act, s. 106. Bachman (1884), 6 A1, 583; AMaseyk v. 
(2) See also s. 19 of the Transfer of Fevawssonu (1878), 4 Cal., 304. 
Property Act (TV of 1882) ; Barhman v. 
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a present indeteasible right to the future possession or 
enjoyment: (n) contingent ; and (iv) conditional. A 
legacy may, however. be vested either iu possession 
or interest, but subject to being divested on the happen- 
ing or non-happening of a specified uncertain event.(1) 
But im such cases au estate once vested will not be 
divested unless all the events which are to precede the 
vesting of a substituted devise happen. And this, it 
ix to be observed, applies as well in regard to events 
which respect the personal qualification of the substi- 
tuted «devisee, as those which are collateral to hin. 
In every case the original devise remains in force, until 
the title of the substituted devisee is complete. Thus, 
if a devise be made to A to be divested ona given 
event in favour of persons unborn or unascertained, it 
will not be affected by the happening of the event. 
described, unless, also, the object of the substituted 
gift come 2» esse, and answer the qualification which the 
testator has annexed thereto.(2) Thus. where a sum of 
money is bequeathed to A and 8, and if either should die 
during the life of C. then to the survivor living at the 
death of C and both A and B die before C the 
original gift to A and B is not defeated, and the re- 
presentative of 4 takes one-half the bequest and the 
representative of B the other half.(3) Again, a gift to a 
person for life and after his death to his three children, 
or such of them as should be living at the time of his 
death was held to confer a vested interest ou the children 
subjeet to be divested only in favour of those who should 
be living at the prescribed period; so that if all the 
children died in the lifetime of the tenant for life, the 


J (1) Succession Act. s, 118. (3) Succession Act, s. 118,” ill. (d); 
. (2) Jarm., 5th Ed., 784, Succession Harrison v. Foreman (1800, 5 Ves.. 
.Àct,s. 119... uU mE  : Jun., 207, EN RO X 
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shares of the whole devolved to their respective re- 
presentatives.(1) As far as Hindus are concerned, the 
substituted devisee must be in existence at the testator's 
death.(2) 

. Tf the ulterior bequest is not valid, the original 
bequest is not affected by it,(3) and where no time 1s 
fixed for the happening of the specified uncertain event, 
such event must take place before the period of dis- 
tribution in order to defeat the prior devise.(4) 

An intention that a gift is not to become vested 1n 
mterest may be shown by making it contingent upon 
the happening of a specified uncertain event m which 
case the legacy does not vest until that event happens 
or upon the non-happening of a specified uncertain event, 
in which case the legacy until the 
happening of that event becomes impossible ;(5) but 
here, again, if no time has been fixed for the happening 
of the specified uncertain event, the legacy cannot take 
effect unless that event happens before the period of 
distribution. The difference between an estate vested 
but liable to be divested upon the happening of a 


does not vest 


TE mb Se Ae ———————— Qao —""—— 


(1) Jarm., Sth Ed., 785; Sturges v. 
Pearson (1819), 4 Mad., 411. Succession 
Act, s. 118, ill. (e); but see Jn re Clark's 
“Trusts (870), L. R., 9 Eq., 378. 

(2) For cases dealing with the divest- 
ing of gifts as far as Hindu Law is 
concerned, see Sorjrauney  Dassee v. 
Dinobundhoo Mullick (1858), 6 M. 1. A., 
526. 4 W. R. P. C., 143: Bissgonauth 
Chuider v. Sreemutty Bauma Soondary 
Pussee(1867), 12 M. I. A., 41, S. C. subuom 
Prankristo Chunder v. Bama Soondary 
Dasses, 9 W. ROP. C., 1: Zagore v. 
Tayore (1872), 9 B. L. R., 377; I. A. Sup. 


Vol. 47:18 W. R. C. R., 359; Ram Lail | 


Mookerjee v. Secretary of State (1881), 
81. A., 40,7 Cal., 304; 10 CO. L. R., 319; 
Kumar Tarakeswar Roy v. Kumar Shosi 
Shikharesicar (1883), 101. A., 51 ; 9 Cal., 
952 ; 13 C, L. R., 62; Reikishori Dagi- 


v. Debindro Nath Sircur (1887), 15 L A., 
37; 15 Cal, 409; Sreemutty Kristoro- 
money Dusee v. Maharaja Norendro 
Krishna (1888), 16 1. A., 29; 16 Cal., 383. 

(3) Succession Act, 5.120; Lalit Mohun 
Singh Roy v. Chukkun Latt. Roy (1897), 
24 LA. dp: 24 Cal, 834: Anandrao 
Vinayak v. Admr.-Genueral (1895), 20 
Bom., 450. See Cartwright v. Cart- 
wright (1853), 3 DeG. M. & G., 982. 

(4) Successton Act, s. 111. JNorendra 
Nath Sirkar v. Kamulbasini Dasi (1896), 
23 I. A., 18 ; 23 Cal., 563. See Tarachurn 
Chatterjee v. Suresh Chunder Mookevjec 
(1889), 16 LA, 106 ; 17 Cal.. 122; Mono- 
hur Mookerjee v. Kasiswar Mookerjee 
(1807, 3 C. W. N., 478; Ellokase 
Dassee v. Durpnarqin Bysack (1879), 
5 Cal., 50. ` : 

(5) Succession Act, s. 107. 
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specified event and a contingent estate is that the legatee 
to whom the former estate is bequeathed has a right to 
the rents and profits of the bequest if there has been 
no prior devise in respect thereof during the term of 
suspense while the devisee of a contingent bequest has 
no interest whatever in it until it actually vests in him.(1) 

Apart from the question of vesting a bequest may, 
m giving a beneficial interest, couple with it an obligation 
in which ease the devisee, if he accepts it at all, must 
take it saddled with the obligation.(2) But where there 
are two separate bequests made to the same devisee, one 
of which is purely beneficial and the other is onerous, he 
is entitled to accept the purely beneficial one and reject 
the onerous bequest. (3) 

Where a will imposes a condition to be fulfilled 
before the legatee can take a vested interest in the 
thing bequeathed, he cannot take such an interest until 
he fulfils the condition, but it is sufficient if he sub- 
stantially complies with the condition.(4) There is, 
however, a peculiarity belonging to those conditions 
when the legacies are the subjects, which makes the rules 
of common law inapplicable to them in every mstance. 
This anomaly is produced from the adoption of the eivil 
law in the construction of personal bequests to a certain 
extent, according to which, where the condition is 
precedent, it is considered to be performed within the 
meaning of the testator if executed cy prés when the 
whole cannot be literally fulfilled from unavoidable 
circumstances. The principle is the presumption of the 
testator not requiring the performance of impossibilities, 
and that his intention will be substantially carried i into 


LII MILI emp & DH do mesh ceris m m ae P." A att ren E ee — ro) dé Arens s RA 8 8 Panels are PE ue 


(1) Han darson, intecis and Testa- (2) Suc cession Act, M. 109. e 
mentary Succession, 2nd Ed., p: 111 (n). (3) ‘Ibe. x, 110. | 
See Duffield v. idm WE 3 anne © (4) Zb., s. 115. - 
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effeet by permitting it to be executed as far as it ean be 
done.(1) So where a testator bequeathed a fund to 
trustees upon trust, after the determination of a life- 
interest, to pay and transfer the trust-propertv equally 
among the female children of his sister on their 
attaining twenty-one or marrying with the consent of 
their parents and at the death of the tenant for life, the 
testator’s sister was a widow and had two daughters, 
the elder of whom afterwards married while under age 
with the consent of her mother, it was held that the 
consent mentioned in the will must be taken to be that 
of the parents or parent if any, and that the daughter 
who had married with the consent of her surviving 
parent took a vested interest in the fund.(2) Again, 
where the bequest is conditional upon the devisee marrying 
with the consent of a certain person or persons, this 
condition is complied with if the devisce's first marriage 
takes place with such consent and does not extend to a 
second marriage. (3) 

It, however, the bequest depends upon an impossible 
condition,(4) or one contrary to law or morality, it is 
voud.(5) 


Rule 24. When a legacy is bequeathed absolutely to. 
or for the benefit of any person, but the will contains a 
direction that it shall be applied or enjoyed in a particular 
manner, the legatee shall be entitled to receive the legacy as 
if the will had contained no such direction.(6) 


The word “fund” is used in section 125 of the Succes- 
sion Act, but itis submitted that the rule embodied in that 


(1) Roper on Legacies, 4th Ed.. Vol. I, (3) Hutchison v. Hammond (1790), 3 
.802,; cited Dawson v. Oliver Massey Bro. C. C., 127. I 
(1876), L. R., 2 Ch. D., 753, 758.. , (4) Succession Act, s. 113. 

(2) Dawsou vw. Oliver Massey (1516), (5) Jb, 3. V. , 


L. Re 2 Ch, D., 753, 758, Succession ——— (6) Zb., s. 125. See ss. 10 and 11 of the 
Act. s. 115, ill. (b). | Transfer of Property Act. 
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section applies equally to all classes of legacies.(1) 
Where the purpose of the gift is the benefit solely 
of the donee himself, he can claim the vift without 
applymg it to the purpose and that, it is conceived. 
whether the purpose be in terms obligatory or not. 
Thus. if a sum of money be bequeathed to purchase for 
any person a rmg,(2) or a life-annuity,(3) or a house, 
(4) or to set him up in business. (5) or 
tenance aud education, (6) 


for his main- 
or to bind him apprentice, 
(7) or towards the printing of a book, the profits on 
which are to be for his benefit,(8) the legatee may claim 
the money without applying it or binding himself to 
apply it to the specified purpose ; and even spite of 
an express declaration by the testator. that he shall not 
be permitted to receive the moncy......... oe 

These cases rest on the principle that the Court 
will not compel that to be done which the legatee may 
undo the next moment as by selling the thing to be 
purchased or giving up the business.(9) Thus a bequest 
of money to be laid out in planting trees on an estate of 
which the testator was tenant for life was held to be 
primarily for the benetit of the owners for the time 
being and to belong to persons entitled to the estate 
absolutely.(10) Where a testator left a legacy to his 
wife in the following terms ‘ Rs. 2,000 to be credited 
in our shop in the name of my wife Bai Bapi. Interest 
at 6 per cent. to be paid to her every year. If in her 


(1) Mokoondo Lall Shaw v. Gonesh (5) Gough v. Balt (1847), 16 Sim., 45, 
Chunder Shaw (1875), 1 Cal., 10t., See DA. ) k 
Anantha v. Nayamutheu (1881),4 Mad., (6) Webb v. Kelley (1839), 9 Sim., 469, 
200; Zauore v. Tagore (1872), L A., 412. i 


Sup. Vol. 65;9 B. L. R., 395 ; 18 W. 
R. P. C., 365. 

- (2) See Apruce v. Aprucs (1813), 1 V. 
& B.,364. ` 

(3) Ford v. Baridy(1853), 17 Beav., 303. 

(4) Knox v. Lord Hotham (1845), 15 
.Sim,82, / 


(7) Barlow v. Cee HE 1 Vern.. 


E 


(8) He Skinner's Tr sts (1860), 1 J.& 
H., 102, 105. 
(9) Jarman, 5th Ecd., Vol. I, 367, 36% ; 


_ Stokes v. Chuk (1800), 28 Dear. 610, 621. 


(10) Iu ve Bowes (1886), 1 Ch., 507. 
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lifetime she demands the money to use im a good work, 
it should be given to her, but if she has not taken it in 
her lifetime, Jamnadas and Bhagirbhai are to dispose of 
it according to their own pleasure after death," it was 
held that this bequest eame within the provisions of 
section 125 of the Suecession Aet and that the widow 
was entitled absolutely to the sum n question.(1) 
Where a testator gave his plantations in Assam and all 
his other estate to the plaintiff absolutely subject to 
the payment of his debts, and, after appointing her 
executrix continued, * on any sale by the plaintiff of 
the said plantations T will and direct her to pay my 
brother the sum of £1,000 out of the proceeds of such 
sale, also the further sum of £500 out of the proceeds 
of such sale” to the testator’s sister, it was held that 
the direction to pay these legacies imposed no obliga- 
tion on the plaintiff to sell; and further, that this 
direction was repugnant and void, and that the prop- 
erty, therefore, belonged to the plaintiff absolutely.(2) 
Following the prineiple laid down in this rule it has 
heen held that if a testator leaves a legacy absolutely 
as regards his estate, but restricts the mode of the 
legatee’s enjoyment of it to secure certam objects for 
the benefit of the legatee, upon failure of such. objects 
the absolute gift prevails.(3) 

The doctrine regarding Precatory Trusts appears 
to have undergone a considerable change. As laid 
‘down in such cases as Malim v. Keighly(4) and Knight 
v. Anight(5) the rule of construction might shortly 


(1) Bai Bapi v. Jamnadas (1897), 22. (4) (1794) 2 Ves., 383, 335, 529. 
Bom., 714. (5) (1840) 3 Beav., 148, 172: Adminis- 
(2) In re Ellioft (1896), 2 Ch., 353. tretor-Gün. v. Lazar (1870), 4 Mad., 244, 


(3) Lossence v. Tiernay (184), 1 Mac. 246, 247. Seo Oresdhures v, Nundokissore 
& G., 551, 561; The Administrator- (1867), 11 M. LA. 405, 428 ; S W. R., P. 
General v. Apear (1878), 3 Cal, 553,550, — 05,25, 20. | | 
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be stated thus: H a vift primit facie absolute is 
accompanied by a desire, wish, recommendation, or 
hope that the donee shall use it in a certain way, a 
precatory trust attaches to it unless a 
tion. 


contrary liter 
ean be shown. The rule as laid down m such 
eases as Hil v. Hill) and Re Hamilton Trench v. 
Heamilton(2) night, with tolerable accuracy, be stated 
in precisely the opposite terms, namely: If a gift 
primd facie absolute is accompanied by a desire, wish, 
recommendation, or hope that the donee shall use it 
iu a certain way, a precatory trust shall not attach to 
it unless a contrary intention can be shown. | In. other 
the burden of proof is now, in spite of the use 
by the donor of such words, on the side of the person 


words, 


who alleges the trust. These words are to be taken 
into consideration to some extent in deciding whether 


or not there is a trust but unless they are helped by 
the context, no. trust will attach.(3) 

If a testator gives a residuary legatee directions 
which have the effect of diminishing aud 
he accepts them either expressly or by silence, à trust 
will be fixed upon him to. carry them out.(4)° Again, 
where a gift is made in absolute terms, but. the testator 
before or after the date of his will communicates to 
the legatees his intention, that they are to hold the gift 
in trust, and they either accept the trust or acquiesce 


the residue, 


(3) (1897) 1 Q. B., 483. 
(2) (1895) 2 2 Ch., 370. r 
(3) Underhill and Strahan, Inter pre- 


Wilicens(197), 2 Ch, 12; Mill v. Hit 
(1897), 1 Q. B., 483: Richards v. Jones 
(1898), 1 Ch, 438: In re Hanbury 


tation of Wills and Settlements, p. 135: 
Lambe v. 
597 ; Stead v. Mellor (1877), 6 Ch. D., 225. 
` Inve Hutchinson and Tenant (1878), 5 
Ch, D., 540; Zare Adame and Kensing- 


ton Vestry (1884), 9T Ch. P., 394 ; Inra 


Digyles (1888), 39 Ch. D., 263 Jg. ve 
Hamilton (1895) 8 Ch,, 290: Je ve 


Eames (1871) L. R., 6 Ch. 


(1904), 1.Ch., 415; In re Oldfield (1904), 
1 Ch., 549; See Mussoorie Bank vw. 


Raynor (1882), 9T. A., 70, 79:4 A1., 500, 


510; Natha v. Dhunbhaiji (1805), 23 
Bom., 1L ` 


(4). e 7th Ed. m Byrn We 


. God freg (1798), 4 Ve, 5, 10 ; Inve Ap 


mees (1891), 3 Ch,, 422, 43t- 
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in it by silence, evidence of the trust is admissible ; and if 
the evidence establishes the trust, effect will be given to 
it if it is valid ; Jf it is not, the property will go to the 
heir or next-of-kin as the case may be.(1) But the in- 
tention to create a trust must be clearly established.(2) 
Sections 99 to 105 of the Indian Suecession Act 
deal with void bequests, but of these, sections 104 and 
105 have been expressly excluded from applying to 
Hindu wills by the Hindu Wills Act(3) and the deci- 
sion in Alanyamonjort Debi v. Sonamont Debi(4) has 
the effect of excluding the explanation to section 99 and 
sections 100 and 101 from applying to Hindu wills. 
It was held in that case (a) that the law was clear that 
prior to the passing of the Hindu Wills Act a gift by 
will to a person unborn at the time when the testator 
died was void; (b) that the Hindu Wills Act does not 
disclose any intention in the Legislature to extend the 
testamentary power of Hindus; (c) that the words “ to 
create in property an interest” im the fifth proviso to 
section 3 of the Act apply both to the quantity and the 
quality of the interest created and in their natural and 
ordinary meaning include the capacity of a donee to 
take, so that a Hindu testator may be said to create an 
interest in property which he could not have previously 
created when he makes a gift to a person unborn at the 
date of his death ; and (d) that the object of the five 
provisos enacted by section 3 is to prevent, so far as 
Hindus are concerned, the wholesale application, as it 
were, of the sections and chapters mentioned in section 
2 from directly or indirectly altering or affecting the 


(1 Theobold, 7th Ed., 73; Moss v. In re Pitt Rivers (1902), 1ICh., 403 ; Kali 


Cooper (1861), 1 J. and H., 352. Charan Ghosal v. Ram Chandra Man- 
2) Theobold, 7th Ed., p. 74; Wall- ` dw (1908), 30 Oal., 782. 
grave v. Tebbs (1855), 2 K. and J., 313; (3) Act X XI of 1870. 


Jones v. Badley (1868), L. R., 3 Ch., 362, (4) (1882) 8 Cal., 637. 
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Hindu Law in those matters to which the provisos 
relate, and from thus introduciny changes not contem- 
plated by the Legislature. In Ram Lal? Sett v. Kauai 
Lali Sett(1) Wilson, J., was of opinion that section 102 
of the Succession Act also had no application. 

Sections 99 to 105 of the Suceession Act have also 
been excluded from applying to the wills of persons 
governed by the Oudh Estates A ct.(2) 

The object of sections 99 to 104 is mainly to guard 
against perpetuities. In Cath» v. Brown(3) Wood, 
V.C., laid down the following rules: * The first rule is, 
that an executory devise is bad unless it be clear, at the 
death of the testator, that 1t must of necessity vest iu 
some one, if at all, within a life in being and twenty-one 
years after.(4) . . . . 

“The second rule is, that you must ascertain the 
objects of the testator's bounty, by construing his will 
without any reference to the rules of law which prohibit 
remote limitations ; and having, apart from any eonsider- 
ation of the effect of those rules in supporting or 
destroying the claim, arrived at the true construction of 
the will, you are then to apply the rules of law as to 
perpetuities to the objects so ascertained. 

“ Thirdly, if the devise be to a single person answer- 
ing a given description at a time beyond the limits 


(1) (1886) 12:Cal., 663 at p. 669. See 
Transfer of Property Act (IV of 1882), 
s. 15; Cally Nath Naugh, Chowdhry v. 
Chunder Nath Naugh Chowdhry (1882), 
8 Cal., 390 ; 10 C. L. R., 215; Jairam v. 
Kuverbai (1885), 9 Bom., 506. See also 
the remarks of the Privy Council in Rai 
Bishan Chand s. Mussamut Asmuida 
Koer (1884), 11 T. A , 164 at p. 177: 6 
Ati., 560,572. . -— | 

(2 Act I of 1860.09 — 


- (3) (1853) 11 Bare, 372 at pp. 375— . 


377. See  Krishnaromoni Dasi v. 


Ananda Krishna Bose (1869), 4 B. L. R.. 
O. C., 231. 

(4) S. 101 of the Succession Act, how- 
ever, still further limits the period of. 
vesting, for it provides that the vesting 
can only be delayed beyond the lifetime 
of one or more persons living at the test- 
ator's decease and for the period only of 
the minority of some person in existence 
at the expiration of that period, and s. 3 


. of the Act limits the period of minority 


to 18 years of age. | 
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allowed by law, or to a series of single individuals 
answering a given description, and any one member of 
the series intended to take may by possibility be a 
person excluded by the rule as to remoteness, then no 
person whatever can take, because the testator has 
expressed his intention to include all, and not to give to 
one excluding the others. . . . . (1) 

“The fourth rule is, that where the devise is toa 
class of. persons answering a given description, and any 
member of that class may possibly have to be ascertained 
at a period exceeding the limits allowed by law, the 
same consequence follows as in the preceding rule, and 
for the same reason. You cannot give the whole 
property to those who are in fact ascertained within the 
period, and might have taken if the gift had been made 
to them by nomination, because they were intended to 
take in shares to be regulated in amount, augmented or 
diminished, according to the number of the other 
members of the class, and not to take exclusively of 
those other members.(2) 

‘The fifth and last rule to which I ueed to advert, 
is this, that where there isa gift or devise of a given 
sum of money or property to each member of a class, 
and the gift to each is wholly independent of the same 
or similar gift to every other member of the class and 
cannot be augmented or diminished whatever be the 
number of the other members, then the.gift may be 
good as to those within the limits allowed by law." — 

The question is not whether the limitation ds good 
in the events which have happened, but whether it was 
good in its creation ; and if it was not, it cannot be 
made so.(3) When a. gift Is: infected with the vice of 


(1) Succession Act, s. 102, - © - (3) Per Lord Kenyon;:M. R., in. Jee 
(2) Ih., a 102, ills. (a) and (b). v. Andley (1787), 1 Qox., 324, 326. 
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its possibly exceeding the prescribed limit, it is at once 
and altogether void, both at law and in equity, and 
'even if, in its actual event, it should fall greatly within 
such limit, yet it is still as absolutely void as if the 
event, which would have taken it beyond the boundary, 
had oecurred.(1) An executory devise to be valid must 
be so framed that the estate devised must vest, if at all, 
within a life or lives in being and twenty-one years after ; 
it is not sufficient that it may vest within that period ; 
it must be good in its creation ; and unless it is created 
in such terms that it cannot vest after the expiration of 
a life or lives in being and twenty-one years, and the 
period allowed for gestation, it is not valid, and subse- 
quent events cannot make it so.(2) The reason why a 
gift to a class, as children or the like, is void when it 
may embrace some objects too remote, is this: There 
is no intention to give to any number short of the whole 
class; and therefore, if the prescribed limit may be 
transgressed before the class is filled up, the whole gift 
fails, because it does not necessarily take effect within 
the prescribed period. The ground on which the gift 
fails is the want of certainty that the bequest will take 
effect within the prescribed period; and whether such 
uncertainty arises from the possibility of the birth of 
further children or from any other cause seems on 
principle immaterial.(3) 

Where a devise is void for remoteness, all limitations 
ulterior to, or expectant on, such remote devise are also 
. void, though the. object of the prior devise should never 
come into existence.(4) But care should be taken to 
distinguish between this class of cases and those in 


(1) Lord Dungannon v. Smith (1846), regards the period of twenty- one years, 
12 Cl. & F., 546, peg Platt, B., at p. 562. see note (4), p. 175. 


. (2) Ib., per Cresswell, J., at p. 063. -— (4) Jarman, Sth Ed., 253; Succession 
Dik, per Rolfe; B., at p. 675, as. Act, a, 103. | 
Be DWS. | rwn uf ox up e 19 


178 DEEDS, WILLS AND STATUTES. [LEc. x, 


which the gift over is to arise on an alternative event, 
one braneh of which is within, and the other is not 
within, the prescribed limits; so that the gift over will 
be valid or not according to the event.(1) Where a 
devise over includes two contingencies which are in 
their nature divisible, and one of which can operate as 
a remainder, they may be divided though included in 
one expression. (2) 

A recital in a will showing that the testator 
contemplated establishing a perpetuity such as the law 
does not allow does not invalidate subsequent trusts in 
the will so far as those trusts, or any of them, are such 
as the law allows.(3) 

Section 104 restricts the power of accumulation far 
more than the English law does. The law in. England(4) 
does not allow the testator to direct income to accu- 
mulate for a longer period than twerty-cne years after 
his death or during the minority or respective minori- 
ties of any person or persons who shall be living or en 
ventre sa mere at the time of his death, or during the 
minority or respective minorities only of any person or 
persons who under the will would, for the time being 
if of full age, be entitled to the income directed to be 
accumulated. Section 104 only allows accumulation for 
a period of one year only, and that in. two cases only—— 
(a) where the income is derived from immovable prop- 
erty ; and (b) where the accumulation is directed to be 
made from the testator’s death. | 

The object of section 105 is to prevent death-bed 
bequests to religious or charitable uses by a person having 
a Pedes or niece or nearer rod and ee 


= — ae omo ee ee M =e ne cranes d EE wwe Pua. Bamas a ee ee en ee a QA 


e Jarman, 5th Ed., Vol. I, 2! (3) Kally Prana Mitter v. bong 
(2) Per Wightman J., in a Y. Nauth Kur (1880), 7 C. L. R., 241. 
Challis (13589), 7 H. L. C., 531 (at ‘ (4) The Mission Act (39 & i Geo. 

p. 547). IIT, c. 98). 
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Section &4 
Charity is not actually 
defined in the Suecession Act, but the illustrations to 
section 105 show what is intended to be included in the 


acting unfairly or unjustly to such relative. 
gives a table of consanguinity, 


term. Charity has been defined as a gift to a general 
publie use, which extends to the poor as well as to the 
rich ;(1) and societies for the suppression and abolition 
of wirisection are charities within the legal definition 
of the term ** charity."(2) 

Sections 78, 79, 80, 81, 84, 86 and 87 of the Succes- 
sion Act have uot been made applicable to those governed 
by the Hindu Wills Act or the Oudh Estates Act. 
Section 78 deals with general powers, and follows closely 
section 27 of the English Wills Act.(3) A general power 
of appointment created after a will, but in the testator's 
lifetime, will be executed by the will if the will would 
Lave operated to execute the power had it beon in exis- 
tence at the date of the will, and consequently a general 
residuary devise or bequest will unless a contrary 
intention appears by the will, operate as an execution of 
all genera] powers of appointment given to the testator 
of their 
powers of 


without referenee to the date 
But not of 


creation. (4) 


eeneral revocation. Even 


(L) Jones v. Williams (1767), 2 Amb., 
651. 

(2) Inve Poveauz (1895), 2 Ch., 501. 

(3) 1 Vict., c. 26, $27. —' A general 
devise of the real estate of the testator, 
or of the real estate of the testator in 
any place, or in the occupation of any 
person mentioned in his will, or other- 


intention shall appear by the will ; and, 
in like manner, a bequest of the 
personal estate of the testator, or any 
bequest of the personal estate deseribed 
in à gencral manner, shall be construed 
to include any personal estate or any 
personal estate to which such descrip- 
tion shall extend (as the case may be) 


-wise described in a general manner, 
shall be construed to include any real 
estate or any real estate to which such 
description shall extend (as the case 
may be) which he may have power to 
appoint in any manner he may think 
proper, and shall operate as an execu. 


tion of such power unless a contrary. 


which he may have power to appoint in 
any manner he may think proper, and 
shall operate as an execution of such 
power unless a contrary intention Sai 
appear by the will.” e 

(4) Jarman, 5th Ed., Vol. I, p. 50); 
Airny v. Bower (1887), 12 Ap. Ca., 263, 
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where the will is made expressly in exercise of all 
powers of appointment, à power of revoeation will not 
be thereby executed if the words of the will can be 
otherwise satisfied. If there were no power, but one of 
revocation aud new appointment, it would be different.(1) 

Section 79 is based upon the decision in Brown 
v. Higgs.(2) There Lord Eldon, L. C., remarked :(3) 
** It is perfectly clear that, where there is a mere power 
of disposing, and that power is not executed, this Court 
annot execute it. Itis equally clear that, wherever 
a trust is created, and the execution of that trust fails 
by the death of the trustee, or by accident, this Court 
will execute the trust." A gift to such member or 
members of a class as some person or persons may 
select, with no gift over on default of selection, will, in 
so far as the power of selection is not exercised, be 
construed to be a gift equally among all the members. 
of the class in existence at the time the power should 
have been exercised.(4) 

In sections 80, 81, 84, 86 and 87, the Logislature 
has laid down certain rules for the construction of 
gifts made to objeets under particular designations, 
description of relationship, or of membership of a class, 
such rules being based on decisions of the English 
Courts. Under section 81 the representatives do not 
take beneficially, but hold it as part of the estate they 
represent. The additional words in section 84 are ə merely 
words of limitation, and not of RUE S 


n mtina —————— nn 
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m daria 301, 302. (3) Zb.. at p. 570. | 
(2) (1303) 8 Ves., 561. (1) Underhill and Strahan, p. 71. 


LECTURE XI. 


A SrATUTE, Or, as it is generally styled in British 
India, an Act, may be defined as an Edict of the Legis- 
lature, and Statute Law is the exposition by Courts of 
Justice of Exliets of the Legislature. It is the work of 
the Legislature to enact or declare what for the future 
shall be the law of the country while it rests solely with 
the Judges to interpret what is so expressed, and to vive 
that law its full operation. To declare what the law is 
or has been is a judicial power ; to declare what the law 
shall be is legislative.(1) It is not for the Legis- 
lature to construe the law, even if the Courts may have 
mistaken its intention. The province of the Legislature 
is not to construe but to enact, and their opinion— not 
expressed in the form of law as a declaratory provision 
would be—is not binding on the Courts, whose duty is to 
expound the Statutes they have enacted ;(2) on the other 
hand, it is not for the Judges to alter the law, even if 
they see cause to doubt the wisdom or justice of any 
particular provision. The Judges are not to make the 
law what they may think reasonable, but to expound it 
according to the common sense of its words ;(3) to give 
a construction contrary to, or different from, that which 
the words import or can possibly import je not to 


(1) Ogden v. Blachiedge, 2 Cranch., 276. C (3) Per Cresswell, J.— Gen v. Yorke 
— (2) Per Parke, B.— Russell v. Ledsman, (1843), 6 Scott, N. a 235. 
14 M. & W., 589 (1845). 
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interpret law, but to make it; and Judges are to 
remember that their office is jus dicere, not jus 
dare.(1) 

The following are the principal classes of Statutes: 
(a) General and Special Statutes; (b) Remedial and 
Penal Statutes ` (c) Statutes in Par Materia ; and (d) 
Temporary Statutes. 

General Acts affect either the whole community 
or large and important sections, the interests -of which 
may be considered identical with those of the whole 
body. Special Acts include those which are called 
private, local or personal, as they relate to private inter- 
ests, and deal with the affairs of persons, places, classes 
and other bodies which are not of a publie character.(2) 
The broad distinetion between general and special 
Statutes is, that everybody is considered as assenting to 
the former, and they consequently bind the whole 
community, while the latter, as a rule, bind only those 
who are parties to them, or are interested in their sub. 
ject-matter. (3) 

Remedial Acts are such as supply some defect in 
the existing law, and redress some abuse or inconveni. 
enee with whieh it is found to be attended without in- 
troducing any provision of a penal character ; while Penal 
Acts are those which impose penalties and punishments 
for an offence committed.(4) 

Statutes in Pari Materia consist of such Statutes 
as relate to the same subject, or to the same persons or 


(1) Wilberforce's Statute Law, p. 9 ; Act (XT of 1870), the Oudh Estates Act. 


Maxwell, 4th Ed., pp. 7 & 8; Buzloor 
Raheem v. Shumsoonissa Begum (1867), 
11 M. I. A., 604: 8 W. R., P.C., 12; 
Mohesh Chandra Dass v. Madhub 
Chundra Sirker (1870), 13 W. R., 86. 

(2) Wilberforce, p. 218. Instances of 
special Acts are the Presidency Banks 


(I of 1869), and the Administrator- 
Generals Act (IL of 1874 as amended 
by Acts IX of 1881 and V of 1902). 

(3) Wilberforce, p. 220. 

(4) Stephen's Commentaries, 8th Ed., 
Vol. I, 70. i 
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things, such as the Stamp Acts, the Revenue Laws and 
the Statutes of Limitation. 

Temporary Acts are those the duration of which is 
limited by the Legislature itself, and which expire with- 
out the necessity of actual repeal at the end of the time 
fixed for their continuance.(1) 

Law, according to the celebrated division of Ben- 
tham, falls under the two great heads of substantive and 
adjective law. Substantive law defines the rights, duties 
and obligations of parties. Adjective law deals with 
procedure, the mode of proof and the means of securing 
redress. Substantive law comprises the law which the 
Courts are established to administer. Adjective law 
embraces the rules according to which the Substantive 
law is administered. (2) 

A Statute is the will of the Legislature ; and the 
fundamental rule of interpretation to which all others 
are subordinate 1s, that 4 Statute 1s to be expounded 
‘according to the intent of them that made it.” The 
object of all interpretation of itis to determine what 
intention is conveyed, either expressly or by implication, 
by the language used, so far as it is necessary for deter- 
mining whether the particular case or state of facts 
presented to the interpreter falls within it. When 
the intention is expressed, the task is one of verbal 
construction only; but, when the Statute expresses no 
intention on à question to which it gives rise, and yet 
some intention must necessarily be imputed to the 
Legislature regarding it, the interpreter has to determine 
it by inference grounded on certain legal proceedings. 


(1) Vide the Indian Paper Currency This division is, however, : eiiticised by. 
Act (VIII of 1909;. Austen,—-See Austen’s Jurisprudence, 
^ (2) Brett's Commentaries ot the pres- Let Ed.; Vol. I, pp. 451, ef seq. 
ent laws of England, Vol. I, p. 348. i OE 
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The subject of the interprotation of a Statute seems 
thus to fall under two general heads—first, what are the 
principles which govern the construction of the language 
of an Act of Parliament ; and next, what are those which 
guide the interpreter in gathering the intention on 
those incidental points on which the Legislature is 
necessarily presumed to have entertained one, but on 
which it has not expressed any.(1) 

The Governor-General in Council has power to 
make laws and regulations binding on all persons within 
the Indian territories under the dominion of His Majesty, 
no matter when such territories were acquired. His 
legislative powers are not limited to those territories 
which, at the date when the Indian Councils Act (24 
& 25 Vic, c. 67) received the royal assent (2. e., 
August Ist, 1861), were under the dominion of Her 
Majesty. In the preamble to 28 & 29 Vic, c. 17, 
and in s. 1 of 32 & 33 Vie, c. 98, Parliament has 
placed this construction. upou s. 22 of the Indian 
Councils Act. Even if that construction were erro- 
neous, it has been so declared by Parliament as to make 
its adoption obligatory. Though a mistaken opinion of 
Legislature eoncerning the law does not make the law, 
yet it may be so declared as to operate in future.(2) 


Rule 1. All legislation is prima facie territorial. 


Primarily the leyislation of à country is territorial. 

The general rule is, that Extra territorium jus’ dicent 
impune non paretur; leges extra territorium non 
obligant.(3) The laws of a nation apply to all its. 
subjects, and to all things and acts within its territories, 
(1) Maxwell, 4th Ed., pp. Land 2, (3) Dig. 2, Te 2]—Sirdar Gurdyal | 


(2) Abdulla v, Mohan Gir (1889), 11. Singh v. Rajah of Faridkote (1894), 21 
All, 490, : i I. A., 185. i | Ca 
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including, in this expression, not only its ports and 
waters, but its ships, whether armed or unarmed, and 
the ships of its subjeets on the high seas or in foreign 
tidal waters, and foreign private ships within its ports. 
They apply also to all foreigners within its territories 
(not privileged like sovereigns and ambassadors) as 
regards eriminal, police and, indeed, all other matters 
except some questions of personal status or capacity, 
in which, by the comity of nations, the law of their 
own country, or the lex loct actus or contractus, applies. 
This does not, indeed, comprise the whole of the legi- 
timate jurisdiction of a State: for it has the right to 
impose its legislation on its subjects, natural or natural- 
ised, in every part of the world, and, on such matters as 
personal status or capacity, it is understood always to 
do so; but, with that exeeption, in the absence of an 
intention clearly expressed or to be inferred, either from 
its language, or from the object or subject-matter 
or history of the enaetment, the presumption is, 
that the Legislature does not design its Statutes to 
operate on them beyond the territorial limits of the 
State. (1) 

Territorial jurisdiction attaches (with special exeep- 
tions) upon all persons, either permanently or tempo- 
rarily, resident within the territory while they are 
within it; but it does not follow them after they have 
withdrawn from it, and wher they are living 1n another 
independent country. It exists always as to land 
within the territory, and it may be exercised over 
movables within the territory ; &nd, in questions of 
status or succession governed by domicile, it may exist 

(1) Maxwell, pp, 211-213. For an (Act XLV of 1800) ns amended by Aot 


instance’ of “an intention clearly IV of 1898. 
expressed,” see the I ndian Penal Code | 
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as to persons domiciled, or who, when living, were dom- 
iciled, within the territory. 

In a personal action. to which none of these causes. 
of jurisdiction apply, a decree pronounced in absentum by 
a foreign Court, to the jurisdiction of which the 
defendant has not in any way submitted himself, is, by 
international law, an absolute nullity. He is under no 
obligation of any kind to obey it; and it must be 
regarded as a mere nullity by the Courts of every 
nation except (when authorized by special local legis- 
lation) m the country of the forum by which it was 
pronounced.(1) In Gerdar v. Kassigar (2), the Bombay 
High Court held that the Small Cause Court in 
Bombay lias jurisdiction to try a suit brought in that 
Court against a foreigner who «does not reside in 
Bombay, but carries on business there through an 
agent, on the ground that, though a foreigner, that 1s a 
non- British subject, who does not personally carry on 
business within the territorial limits of the Court, does 
not make himself personally subject to the Municipal 
law of British India, still, by establishing his business 
in British India, from which business he expects to 
derive profit, he accepts the protection of the territorial 
authority for his business and his property resulting 
from it, and may be fully regarded as submitting to the 
Courts of the country. Both the Bombay and Madras 
High Courts have held that Article 12 of the Letters 
Patent of those High Courts is an instance of the special 
local legislation referred to in the “judgment of the 
Privy Council in the Feridkote case, and that, whether 
the cause of action arises wholly within the local limits, 


— (0) Sirdar Gurdyal Singh v. Rajah of ruling Kessowji v. Khimji (1888,, 12 
Faridkote (1894), 21 L, A., 185. | Bom., 507. 
2) (1893) 17 Bom., 662, virtually over- 
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or where the cause of action arises in part within the 
local limits, and leave to institute the suit has been 
obtained, the Court has jurisdiction over a non-resident 
foreigner.(1) 

Under the same general presumption that the 
Legislature does not intend to exceed its jurisdiction, 
every Statute is to be so interpreted and applied, as far 
as its language admits, as not to be inconsistent with 
the comity of nations, or with the established rules of 
international law. If, therefore, it designs to effectuate 
any such object, it must express its intention with irre- 
sistible clearness to induce a Court to believe that it 
entertained it ; for, if any other construction is possible. 
it would be adopted in order to avoid. nnputinz such an 
intention to the Legislature. All general terms must 
be narrowed in construction to avoid it.(2) 

The Indian Legislature has powers expressly 
limited by the Act of the Imperial Parlament which 
created it, and it can, of course, do nothing beyond the 
limits which cireumseribe these powers. But, wher 
acting within those limits, it is not in any sense an 
agent or delegate of the Imperial Parliament, but has, 
and was intended to have, plenary powers of legislation 
as large, and of the same nature, as those of Parlia- 
ment itself. The established Courts of Justice, when a 
question arises whether the prescribed limits have been 
exceeded, must of necessity determine that question ; 
and the only way in which they can properly do so is 
by looking to the terms of the instrument by which 
affirmatively the legislative powers were created, and 
by which, negatively, they are restricted. If what has 

(1) Ram Ravjiv. Prathaddas (1895), ^. See also Rambhat v. Shankar (1901), 


20 Bom., 133; Ventata Lutchmi v, Sri- 25 Bom., 528, 
rungaratnam (1900), 11 M. L, J., 91, (2) Maxwell, p. 218. 
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been done is legislation within the general scope of the 
affirmative words which give the power, and, if it 
violates no express condition or restriction by which 
that power is limited (in which category would, of 
course, be included any Act of the Imperial Parliament 
at variance with it), it is not for any Court of Justice 
to enquire further, or to enlarge constructively those 
conditions and restrictions.(1) 


Rule 2. A Statute ought to be so interpreted that, if it 
can be prevented, no clause, sentence or word shall be 
superfluous, void or insignificant.(2) 


‘The rules for the construction of Statutes are very 
like those which apply to the construction of other 
documents, especially as regards one crucial rule, viz., 
that, if it is possible, the words of a Statute must be 
construed so as to give a sensible meaning to them. 
The words ought to be construed ut ves magis valeat 
quam pereat.(3) The general rule for the construction 
of Aets of Parliament is, that the words are to be read 
in their popular, natural and ordinary sense, giving 
them a meaning to their full extent and capacity, unless 
there is reason upon their face to believe that they were 
not intended to bear that construction; because of some 
inconvenience which could not have been absent from the 
mind of the framers of the Act, which must arise from 
the giving them such large sense.(4) In construing an 
Act of Parliament, when the intention of the Legislature 
is not clear, we must adhere to the natural import of 


(1) A. v. Burak (1878), 3 App. Cas., Q. B. D., 245 (at p. 201) ; Mohur Sheikh 
‘889 (ut pp. 904, 905); see Beil e The v. Queen-Empress (1893), 21 Calc., 392, - 
Municipal Commissioners (1902), 25 399. T 
. Mad., 457, 479; Hari v. Secretary af (3) Per Bowen, L. J.—Curtis v. Stonin 

State (1903), 27 Bom., 424, —.. (1889), 22 Q. B. D.,512 (at p. 517). ^ 

(2) Per Cockburn, C. J.— Queen v. (4) Per Byles, J.—Birk w. Allison 

Bishop of Oxford (1879), L. R., 4 (1862), 13 C. B. C., N. S., 12 (at p. 23). 
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the words; but, when it is clear what the Legislature 
intended, we are bound to give effect to it notwithstand- 
ing some apparent deficiency in the language used.(1) 
The rule of law......upon the construction of all Statutes 
.....18, Whether they be penal or remedial, to construe 
them according to the plain, literal and grammatical 
meaning of the words in which they are expressed, 
unless that construction leads to a plain and clear 
contradiction of the apparent purpose of the Act, or 
to some palpable and evident absurdity.(2) "There is 
always some presumption. in. favour of the more simple 
and literal interpretation of the words of à Statute.(3) 
But the more literal construction ought not to prevail 
if it is opposed to the intentions of Legislature as appa- 
rent by the Statute, and if the words are sufficiently 
flexible to admit of some other construction by which 
that intention will be better effectuated.(4) We are 
bound to look at the language used in the Act, constru- 
ing it with reference to the object with respect to which 
the Legislature has used that language, but construing it 
in its ordinary grammatical sense, unless there is some- 
thing in the subject-matter or the context to show that 
it is to be understood in some other sense, and, doing all 
this, we are to say what is the intention of the Legisla- 
ture expressed by that language.(5) 

. It must also be assumed that words and phrases are 
used in their technical meaning if they have acquired 
one, and in their popular meaning if they have not.(6) 


(1) Per Pollock, C. B.—Hwxham y. (4) Ib., p. 122. | 
Wheeter (1864), 3 H. & O., 73 (at p. 80). (5) Per Blackburn, J.— Eastern Coun- 
(3) Per Alderson, B.—Aiét.-Gen. v.. ties v. Marriage (1800), 8 H. L. C., 32 (at 
Luckwood (1842), 9 M. & W., 378 (at p. 36); Bamasoondaree v. Verner (1874), 
y. 398). 13 B. L, R., 193, 194 ; Queen- Ewiprese v. 
.. (8) Per Selborne, L. C.—Caledonian Balkrishna (1893), 17 Bom., 573. 
Railway Co. v. North British (1881) 8 | (6) Maxwell, 4th Ed., p. 2, 
L. R., App. Cas., 114 (at p. 121). 2 | M 
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Where words have been long used in a techuical sense, 
and have been judicially construed to have a certain 
meaning, and have been adopted by the Legislature as 
having a certain meaning prior to a particular Statute 
in which they are used, the rule of construction of 
Statutes requires that the words used in such Statute 
should be construed according to the sense in which they 
have been so previously used although that sense may 
vary from the strict literal meaning of the words. 

The words in the Statute of Limitations (21 Jae. I, 
e. 16.8. 7)-—“ beyond the seas ”—--are synonymous, in 
legal import, with the words * out of the realm,” or “ out 
of the land,” or “ out of the territories,” and are not to 
be construed literally.(1) 


Rule 3. When the language is plain and unambiguous, 
and admits of one meaning only, that meaning, and that 
meaning alone, must be given to it. 

When the language is not only plain, but admits but 
of one meaning, the task of interpretation can hardly be 
said to arise. [t is not allowable, says Vattel, to inter- 
pret what has no need of interpretation. Absoluta Ben- 
tentia exposition non eget. Such language best declares, 
without more, the intention of the lawgiver, and is 
decisive of it. The Legislature must be intended to 
mean what it has plainly expressed, and consequently 
there is no room for construction. It matters not, in 
such a case, what the consequences may be. Where, by 
the use of clear and unequivocal language, capable of 
only one meaning, anything 15 enacted by the Legisla- 
ture, it nust be enforced even though it be absurd or 
mischievous. If the words go beyond what was 

(1) Ruckmahoye v, Lulloobhoy (1852), have been judicially or statutably ex- 


5, M. Il. A., 934. For. “certain words plained," see Craie's Statutes Law, Ap- 
and expressions used in Statutes which pendix A, p. 477. 
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probably the intention, effect must nevertheless be given 
to them. They cannot be construed, contrary to their 
meaning, as embracing or excluding cases merely 
because no good reason appears why they should be 
excluded or embraced. However unjust, arbitrary or 
inconvenient the intention conveyed may be, it must 
receive its full ctfeet. When once the intention is plain, 
it is not the province of a Court to sean its wisdom or 
its poliey. Its duty is not to make the law reasonable, 
but to expound it as it stands according to the real 
sense of the words.( 1) 

In short, when the words admit of but one mean- 
ing, a Court is not at liberty to speculate on the inten- 
tion of the Legislature, and to construe them aecording 
to its own notions of what ought to have been enacted. 
Nothing could be more dangerous than to make such 
considerations the ground of construing an enactment 
‘that is unambiguous itself. To depart from the mean- 
Ing on account of such views is, iu truth, not to con- 
strue the Act, but to alter it. But the business of the 
interpreter is not to improve the Statute; it is to 
expound it. The question for him is not. what the 
Legislature meant, but what its language means ; what 
it has said it meant. To give a construction contrary 
to, or different from, that which the words import or can 
possibly importis not to interpret the law, but to make 
it.(2 

“If the precise words used are plain and unam- 
biguous, in our Jüdgment, we are bound to construe 
them in their ordinary sense, even. though it do lead, 
in our view of the case, to an absurdity or manifest 
injustice. Words may be modified or varied where 


(1) Maxwell, 4th Ed., pp. 4 & 5. -© (2) Ib., p. 7. 


192  DREDS, WILLS AND STATUTES. [LEC. Xr. 


their import is doubtful or obscure. But we assume the 
functions of legislators when we depart from the ordin- 
ary meaning of the precise words used, merely because 
we see, or fancy we see, an absurdity: or manifest 
injustice from an adherence to their literal meaning.”(1) 

If the words of a law are clear and positive, they 
cannot be controlled by any consideration of the motives 
of the party to whom it is to be applied, nor limited by 
what the Judges who apply it may suppose to have 
been the reason for enacting it.(2) 

In determining either what was the general object 
of the Legislature or the meaning of its language in 
any particular passage, it is obvious that the intention 
which appears to be most agreeable to convenience, 
reason, justice and legal principles should, in all cases 
open to doubt, be presumed to be the true one. An 
agreement drawn from an inconvenience, it has been 
said, is forcible in law ; and no less force is due to any: 
drawn from an absurdity or injustice. But a Court of 
Law has nothing to do with the reasonableness or 
unreasonableness of a statutory provision except so far 
as it may help it in interpreting what the Legislature 
has said.(3) 

Moreover, the intention of the Legislature must be 
ascertained from thé words of a Statute, and not from 
any general inferences to be drawn from the nature of 
the objects dealt with by the Statute.(4) 

A. practice which is in contravention of the law, 
even if such practice be the practice of the High Court, 


(1) Per Jervis, C. J.—<Abley v. Dal bury, Cooke v. Vogeler (1901), A. G, 107. 


(1851), 11 C. B., at p. 391; Guribullah (4) Fordyce v. Bridges (1847), 1 H. L. 
v. Mohun Lali (1881), 7 Cal., 127. ^ Q,1, per Lord Brougham, p..4; s. c. 
(2) :«Bukloor Raheem v. Shamsoonnissa LL Jur., 157; Nanak La v. Mehin 


(2867), 11 M. I. A., 004. | Loft (1877), 1 All. s487 (496). = ve 
(3) Maxwell, p. 285 ; per Lord Hals- . s l SE 
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cannot make lawful that which is unlawful; nor ean a 
practice of a Court justify a Court in putting upon an 
Act of the Legislature a construction which is contrary 
to the plain wording of the Aet.(1) We cannot allow 
any question of hardship to influence us in applying the 
principles of construction to Acts of the Legislature 
where the wording of those Acts is plain and unam- 
biguous. We are not responsible for those Acts, and to 
put upon those Acts a construction different from that, 
which according to the principles of construction, upon 
which a Court of Justice must act, they bear, would be 
to depart from our duty as judges and to arrogate to 
ourselves the powers and functions of the Legislature. 
We have to construe the Acts of Legislature as we find 
them, whether we approve of them or not,—not to 
alter or amend them.(2) 

But in applying Rule 3 the following exception 
must be borne in mind : 

Exception to Rule 3..--A case within the letter is 
not within the meaning of a Statute if it is not within 
the intention of the Legislature, and a case not within 
the letter is within the meaning of the Statute if it 
is within the intention of the Legislature. 

Statutes are to be construed not according to their 
mere letter, but the intent and object with which they 
were made. It occasionally happens therefore that the 
judges who expound them are obliged, in favour of the 
intention, to depart in some measure from the words. 
And this may be either by holding that a case within 
the words, is not within the meaning ; or that à case not 
within the words, is within the meaning. Thus where 
a Statute provides that all who shall commit a certain act 


——— n sie me 
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(ty Per Edge, C. J., Balkaran vw. . (2) Ib., p. 137. 
G'obind (1890), 12 ALL, 199 at p. 135. . 
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shall be deemed felons, yet a mad man who does the act 
shall not be deemed a felon; for that would be contrary 
to the presumable intention. And so, on the other hand, 
where an Act of Parliament gave the owners of inheri- 
tances a remedy by action against such tenants holding 
for life or years as should commit waste (Ge, spoil and 
destruction) ; the action was held maintainable against a 
tenant holding only for one year or less, for so the law- 
makers presumably designed. In all instances where the 
striet letter of the law is thus corrected by reference to 
its intention, the construction is said to be by equity a 
phrase not peculiar to the law of England, but used by 
foreign jurists in the same sense. Thus, in the first 
example, the case would be said to be out of the equity 
of the act ; in the second to be within its equity. It is to 
be observed, however, that this principle of equitable 
construction is not to be carried beyond certain bounds, 
and a judge is not at liberty, in favour of a supposed 
intention, to disregard the express letter of the Statute, 
where, for anything that appears, the wording may 
correspond with the actual design of the Legislature — 
the maxim in cases of this description being that 
a verbis legis non recedendum est. Yt is also important 
to remark, that the rule in question has been applied 
more freely to the antient Statutes than it now is to 
those of more modern date, which are interpreted 
somewhat more strictly, and with closer adherence to 
the letter. Forthestyle of framing Acts of Parlia- 
ment has itself undergone a material change— those of a 
more antient era being comparatively short and general 
in their character, while the latter Acts are expanded 
into minute detail and intended to reach every specific. 
case ; and, therefore, in adopting a construction not in 
striet conformity with the language of the Legislature, 
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there is more danger, than there once was, of going 
beyond, or following short of, its real intention.(1) 

The term equity, as it is here employed, is said by 
Lord Mansfield to be synonymous with the meaning of 
the Legislature(2) and according to Byles, J., ‘ within 
the equity " is equivalent to ‘ within the mischief.” (3) 
" Equity " says Lord Coke, ‘is a construction made by 
the Judges that cases out of the letter ofa Statute yet 
being within the same mischief, or cause of the making 
of the same, shall be within the sume remedy that the 
Statute provideth, and the reason hereof 1s for that the 
law-makers could uot possibly set down: all eases in ex- 
press terms, (4) 

An instance of this exception is the way defama- 
matory statements are treated when made in the witness- 
box. They are held not come within the meaning of 
the penalty for defamaticn as provided in the Penal 


Code. (5) 


Rule 4. Words in a Statute are to be read with reference 
to the subject-matter they refer to and are controlled by 
the context. 

No Court is entitled to depart from the intention 
of the Legistature as appearing from the words of the 
Aet, because itis thought unreasonable. But when 
two constructions are open, the Court may adopt the 
more reasonable of the two.(6) It is a general rule of 
construetion of Statutes that, unless you are obliged to 


(1) Steph. BL, 8th Ed., Vol. I, pp. 72; Mad., 477; Queen-Empress v. Babaji 


13. (1892), 17 Bom., 127 ; Queen- Empress v. 
(2) The King v. Williams (1151), 1 W. Balkrishna (1893), 17 Bom., 573. See 
BL, 93 at p. 95. Hinde v. Bandry (1876), 2 Mad., 13, 
(3) Shuttleworth v. Le Fleming (186b), (6) Per Lord Blackburn, Countess of 
.19 C. B. N. S., 687 at p. 703. Rothes v. Kircaldy Waterworks (1882), 


(4) Co. Litt. 24h. Wilberforce, pp. 7 App. Cas., 694 at p. 702. See Max- 
258,239; Maxwell, 4th Eà., p. 381, well, p. 300. 
(5) Manjaya v. Sesha Shetti (1883), 11 — Eeer E 
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doso, you must not suppose that the Legistature in- 
tended to do a palpable injustice.(1) If an enactment 
is such that by reading it in its ordinary sense 
you produce a palpable injustice, whereas by reading it 
in a sense which it can bear, although not exactly in its. 
ordinary sense, it will produce no injustice ; then one 
must always assume that the Legislature intended that 
it should be so read as to produce no  injustice.(2) 
On the general principle of avoiding injustice and 
absurdity, any construction would, if possible, be reject- 
ed, unless the policy and object of the Act required it, 
which enabled a person to defeat or impair the obliga- 
tion of his contract by his own act, or otherwise to 
profit by his own wrong. Thus an Act which autho- 
rised justices to discharge an apprentice under certain 
circumstances, from his indenture, “on the master’s 
appearance " before them, would justify a discharge in 
his wilful absence. The Act, it was observed, must 
have a reasonable construction, so as not to permit the 
master to take advantage of his own obstinacy. It would 
be very hard that, supposing the master was profligate 
and van away, the apprentice should never be discharg- 
ed.(3) There is no doubt that in some cases the word 
‘must’ or the word ‘shall, may be substituted for the 
word * may '; but that can be done only for the purpose of 
giving effect to the intention of the Legislature; but in the 
absence of proof of such intention, the word ‘ may’ 
must be taken to be used in its natural, therefore in a 
permissive, and not in an obligatory, sense. In constru- 
ing ss, 20 and 21 of Act XIV of 1859 their Lordships 


(1) Per Brett, L. J., Exparte Corbett ` D., 330 at p. 342 ; s.c. 53 L, J.Q. B., 491. | 
(1880), L. R., 14 Ch. Div., 192 at p. 129. (3) Maxwell, p. 311. See Gowan v. 

(2) Per Brett, M. R., Queen v. Wright (1886), 18 Q.' B, D., 904, se. 56. 
Overseers of Tonbridge (18849), 13 Q. B. L. J. Q. B., 132. 
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of the Privy Council held that the words "nothing 
in the preceding section shall apply to a judgment in 
force at the time of the passing of the Act" meant that 
nothing in the preceding section should prejudicially affect 
the right of a creditor under a judgment in force at the 
time of the passing of the Act; and that the words ** but 
process of execution may be issued ” meant that, 
notwithstanding anything mentioned in the preceding 
section, execution might issue either within the time 
limited by law, or within three years after the passing 
of the Act, whichever should first expire.(1) In 
construing the Charter of the Bombay High Court 
their Lordships of the Privy Council made the following 
remarks (2) “Now first of all, arises upon this, the 
obvious construction of the words, that it seems impos- 
sible to give a discretionary power, of either allowing 
or denying, in more clear and plain terms, than these 
terms are, ‘full and absolute power to allow or deny.’ 
And then, that is followed by saying that the terms 
may be regulated by the Court ‘in cases in which the 
said Court may think fit to allow such appeal,’ being a 
very ordinary expression used in Acts of Parliament, 
when it is intended that a power given to any officer or 
anybody for public purposes, shall not be absolute and 
compulsory upon that individual officer, or that body, 
but shall be diseretionary in that individual officer or body 
to exercise or not, as he or they shall please, and be advised. 
If the words are ‘it shall and may’ be so and so done, 
by such and such officer and body, then the word * may’ 
is held in all soundness of construction to confer a 
power, but the word ‘shall’ is held to make that power, 


— (1) Delhi and Lopdon Bank v. Orchard (2) Queen v. Alloo Parco (1547), 3 M. 
.41877, 3 Cal., 47 at p. 57; 8$. 0, 4I. A, I. A.,488 at pp. 492, 493, per Lord 
127 at. pp. 135, 136. ` | Brougham. 
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or the exercise of that power, compulsory ; cases are 
not wanting where, even without the use of so stringent 
a word as ‘shall, it has been held that a power so 
conveyed must be executed. But where it is intended 
not to compel, but to leave it optional with the parties, 
the words ‘think fit’ are the very ordinary technical 
and appointed words, to show that the power is not 
compulsory. And those words occurring in this clause, 
they seem really to have no reasonable doubt, that a 
discretion is vested in the Court below, of denying as 
well of allowing an appeal. ” 

The literal construction then, has, in general, but 
prima facie preference. To arrive at the real meaning, 
it is always necessary to get an exact conception of the 
aim, scope, and object of the whole Act; to consider 
according to Lord Coke, (I) what was the law before the 
Act was passed ; (II) what was the mischief or defect 
for which the law had not provided ; (III) what remedy 
Parliament has appointed: and (IV) the reason of the 
remedy.(1) In all cases the object is to see what is the 
intention expressed by the words used. But, from the 
imperfection of language, it is impossible to know what 
that intention is without enquiring further, and seeing 
what the circumstances were with reference to which the 
words were used, and what was the object, appearing 
from those circumstances, which the person using them 
had in view; for the meaning of words varies according 
to the circumstances with respect to which they were 
used.(2) Where the context discloses a manifest 
inaccuracy, the sound rule of construction is to eliminate 


(1) Maxwell, pp. 30, 31, per Halsbury, (2) Per Blackburn, L. J.. River Weir 
L. C., Eostman vi; Comptroller of Commissioners. v. Adamson (1877), 2 
Patents (1898), A. C. at p. 572. App. Cas. at p. 763. | 
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the inaccuracy and to execute the true intention of the 
Legislature. (1) 


Rule 5. General provisions in the same Statute or other 
Statutes are not to control or repeal the special provisions. 
The special provisions are to be read as excepted out of 
the general provisions. 


“The first thing you have to consider is, that 
where you have general provisions, whether contained 
in the same Act or in another Act of Parliament, and 
where you have special provisions as to a particular 
property in the ownership of one individual, you must 
read the special provision as excepted out of the general. 
That is the only way of reconciling these Acts of Par- 
liament. It is the practice of Parliament, as those who 
are in the habit of going before Parliamentary 
Committees know, to insert in the bill the special clauses 
which are agreed on, and then those persons who have 
obtained their insertion leave the committee-room, and 
have nothing further to do with the bill. The Committee 
would not listen to them on the general clauses. They 
would only say, ‘It is no business of yours; you have 
been provided for, and have had all your clauses out in. 
If you once admit the doctrine that the General provi- 
sions are to override the special ones, anybody getting 
a clause inserted in the bill ought to be heard on :every 
clause of that Act. It would be simply impossible to 
conduct private legislation at all, if any such doctrine’ 
were admitted or prevailed. I consider it to be the 
established rule, that when you find general provisions 
of this sort, either in the same Act or other Acts, they 
are not to control or repeal the special provisions, 
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(1). Jennings v. The President (1887), 11 Mad., 253. 
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which are considered to provide for the particular 
property.(1) 

Where a general intention is expressed, and also a 
partieular intention which is incompatible with the 
genera] one, the particular intention is considered an 
exception to the general one. Even when the later, or 
later part of the enactment is in the negative, it is 
sometimes reconcilable with the earlier one by so treat- 
ing it. If, for instance, an Act in one section authorized 
a Corporation to sell a particular piece of land, and in 
another prohibited it to sell “ any land” the first section 
would be treated not as repealed by the sweeping terms 
of the other, but as an exception to it.(2) 

. It is but a particular application of the general 
presumption against an intention to alter the law 
beyond the immediate scope of the Statute, to say that 
a genera] Act is to be construed as not repealing a 
particular one, that is, one directed towards a special 
object or a special class of objects. A general later law 
does not abrogate an earlier special one by mere implica- 
tion. Generalia specialibus now derogant ; the law does 
oot allow the exposition to revoke or alter, by construc- 
tion of general words, any particular Statute, when the 
words may have their proper operation without it. It is 
usually presumed to have only general cases in view, and 
not particular cases which have been already otherwise 
provided for by the special Act, or, what is the same 
thing, by a local custom. Having already given its 
attention to the particular subject, and provided for it 
the Legislature is reasonably presumed not to intend to 
alter that special provision by a subsequent genera 
enactment, unless that intention is manifested in explicit 


(1) Per Jessel, M. R., Taylor v. Ch. Div. at p. 410; Maxwell, p. 58, 
Corporation of Oldham (1876), L. R.,4 (2) Maxwell, p. 252. 
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language, or there be something whieh shows that the 
attention of the Legislature had been turned to the 
special Act, and that the general one was mtended to 
embrace the special cases within the previous one ; or 
something in the nature of the general one making it 
unlikely that an exception was intended as regards the 
special Act. The general Statute is read as silently 
excluding from its operation the cases which have been 
provided for by the special one.(1) 
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(1) Maxwell, pp. 263, 265. 


LECTURE XII. (1). 


A srATUTE may be divided into five parts ;—(I) the 
title; (II) the preamble ; (TIT) the interpretation-clause ; 
(IV) the enacting clauses; and (V) the schedules. 
Marginal notes to sections of an Act do not form part 
of an Act. (1) 

(I) The title. —lt was at one time laid down by the 
Courts in England that the title could not be resorted 
to in construing an enactment(2) and that though it had 
occasionally been referred to as aiding in the construc- 
tion of an Act it was certainly no part of the law, and, 
in strictness, ought not to be taken into consideration at 
al.(3) But it is now settled law in England that the 
title of an Act of Parliament is to be read as part of 
the enactments. Lindley, M. R., in dealing with a case 
arising under the Public Authorities Protection Act 
1893 (56 and 57 Vict., e. 61),(4) said. “I read the 
title advisedly, because now, and tor some years past, 
title of an Act of Parliament has been part of the Act. 
In old days it used not to be so, and in the old Jaw books 
. we were told not so to regard it; but now the title is 


(1) Sutton v. Sutton (1882), L. R., 22 (3) Per Pollock, C. B., Sailkeld v.. 
Ch. D,,511; Dukhi Mollah v. Holway Johnson (1848), 2 Ex., 282, 283; Max well, 
(1895), 23 Cal, 55; Punardeo v. Ram Ath Ed., 60. l 
Sarup (1898), 25 Cal, 858; s. c. 2C, (4) Fielding v. Morley Corporation, 
W.N., 577; but see Kameshar v. Bhikan (1899), 1 Ch.,3 and 4. See Att.-Gen. v. 
(1893), 20 Cal., 609. Margate Pier and Harbour (1900), 1 Ch.,. 

(2) Per Lord Cottenham, Hunter v. 154. S LO 
Nockolds (1850), 1 Man & Gord., 651, 
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au important part of the Act." It is quite true that, 
although the title of an Act cannot be made use of to 
coutrol the express provisions of the Act, yet if there 
be in these provisions anything admitting of a doubt, 
the title of an Act isa matter proper to be considered, 
in order to assist in the interpretation of the Act, and 
thereby to give to the doubtful language of the Acta 
meaning consistent rather than at variance with the 
clear title of the Act.(1) 

(II) The preamble is undoubtedly part of the 
Act.(2) It is a recital of some inconveniences, which 
does not exclude any other, for which a remedy is given 
by the enacting part of the Statute ;(3) aud its proper 
function is to explain certain facts which are necessary 
to be explained before the enactments contained in the 
Act can be understood.( 4) 

(III) By an interpretation-clause it is enacted that 
certain words when found in the Act are to be 
understood in a certain sense, and are to inelude certain 
things which, but for the Interpretation-clause, they 
would not include. 


Rule 6. Where the enacting part is unambiguous, the 
preamble cannot be resorted to control it : but where it is 
ambiguous the preamble can be resorted to explain it. 


Where the language of the enacting sections of a 
Statute is clear, the terms ofa preamble cannot be called 
in aid to restrict their operation, or to cut them down. 
The purpose for which a preamble is framed to a 


(1) Per Lefroy, C. J.. Shaw v. Rud. . 8) 7 Bac. Abr, Statute (J). 
din (1859), 91v. C. Ji R., 219. — (4) Lord Thring, Practical Legisla- 
(2) Salkeld v. Johnson (1848), 2 Ex., tion, p. 56. | — 


204 DEEDS, WILLS AND STATUTES. [ Lic. xri. 


Statute is to indicate what in general terms was the ob- 
ject of the Legislature m passing the Act, but it may 
well happen that these general terms will not indicate 
or cover all the mischief which in the enacting portions 
of the Act itself are found to be provided for.(1) 
Where the intention of the Legislature is declared by 
the preamble, effect is to be given to the preamble to 
this extent, namely, that it shows what the Legislature 
are intending ; and if the words of enactment. have a 
meaning which does not go beyond that preamble, or 
which may come up to that preamble, in either case that 
meaning is to be preferred to one showing an intention 
of the Legislature which would not answer to the 
purposes of the preamble or which would go beyond 
them.(2) Where the object or meaning of an enact- 
ment is not clear ‘the preamble of a Statute is a good 
means to find out the meaning of the Statute and as if 
it were a key to open the ndn thereof."(3) If 
very general language is used in an enactment which, 
it is clear, must have been intended to have some 
limitation put upon it, the preamble may be used to 
indicate to what particular instances the enactment is 
intended to apply. But it must always be a question 
of some nicety for the Court to determine whether an 
Act is sufficiently explicit by itself or whether the 
preamble should be looked to for aid in explanation of 
it.(4) And further the enacting clause may be carried 
beyond the preamble if words be found in the former 
strong enough for the purpose.(5) 


(1) Q. v. Indaxjit (1880), 11 All., 266. (3) Coke, I Inst, 79a. 
See Maxwell, pp. 66, 07. (4) Craies, pp. 186, 187. 

(2) P«r Lord Blackburn, Overseers of (5) Chinna Aiyen v. Mahomed (1865), 
West Ham v. Iles (1883), 8 App. Can, 2M. B. 0., 322. 
388, 389. 
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Rule 7. An interpretation-clause should be used for 
the purpose of interpreting words which are ambiguous or 


equivocal and not so as to disturb the meaning of words 
which are plain. 


The object of an interpretation-clause is primarily 
to obtain a uniform and consistent interpretation of 
many words appearing in various Acts in order that 
the system of laws should harmonize as à whole, and 
that each Statute should have a uniform and consistent 
interpretation put on it. But although the effect of 
an interpretation-clause is to give the meaning assigned 
by it to the word interpreted in all places in the Act in 
which that word occurs, it is not the etfect of an inter- 
pretation-clause that the thing defined has aunexed to 
it every incident which may seem to be attached to it 
by any other Act of Legislature.(1) 

An interpretation-clause which extends the mean- 
ing of a word does not take away its ordinary meaning, 
and is sometimes not meant to prevent the word re- 
ceiving its ordinary popular and natural sense whenever 
that would be properly applicable, but to enable the 
word as used in the Act when there is nothing in the 
context or the subject-matter to the contrary, to be 
applied to some things to which it would not ordinarily 
be applieable.(2) Sometimes a term is defined in an 
interpretation-clause merely ex abundants cautela-—that 
is to say, to prevent the possibility of some common 
law incident relating to that term escaping notice.(3) 
Moreover an intérpretation-elause is not to be taken 
as substituting one set of words for another, or as 
strictly defining what the meaning of a term must be 


(1) Uma Churn Bag v. Ajadunnéssa .. Barton Eccles, L. B. (1383), 8 App. Cas., 
Begum (1885), 12 Cal, 430. 801 ; Craies, pe 195, 
(2) Per Selborne, d, C., Robinson v. (3) Craies, p, 196. 
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under all circumstances, but rather as declaring what 
may be comprehended within the term where the 
circumstances require that it should be so comprehend- 
ed. If, therefore, an interpretation-clause gives an 
extended meaning to a word, it does not follow as a 
matter of course that, if that word is used more than 
once in the Act, it is on each occasion used in the 
extended meaning, and it may always be a matter for 


argument whether or not the interpretation-clause is 


to apply to the word as used in the particular clause of 
the Act which is under eonsideration.(1) 


Rule 8. Ifthe enacting part and the schedule cannot 
be made to correspond, the latter must yield to the 
former. 

Though it has been laid down that the schedule is 
as much a part of the Statute, and is as much an enact- 
ment, as any other part,(2) still, a schedule is as a rule 


generally appended to an Act for the sake of conve 


nience. “Forms in schedules are inserted merely as 


examples, and are only to be followed implicitly so far 


as the circumstances of each case may admit” (3) con- 
sequently it may sometimes happen that there is a con- 
tradiction between the enactment and the form in the 
schedule. In such a case “it would be quite contrary 
to the recognized principles upon which Courts of law 
construe Acts..... to enlarge the conditions of the enact- 
ment and thereby restrain its operation by any reference 
to the words of a mere form given for ‘convenience’ sake 
in a schedule."(4) 


(1) Oraies, p. 197; R. v. Cambridge- ` (1843), 5 M. & G., 06. 


shire (1838), 7 A. & E., 491. (4) Per Lord Penzance, Dean v. Green 
(2) Per Brett, L. J., Att.-Geon. Ve (1882), 8 P.D. 80. Seq R. Ve Baines (1840), 
Lamplough (1878), 3 Ex. D., 229. 12 A. & E., 226 ; a pe xd 


(3) Per Tindal, C. J., Bartlett v. Gibbs » 
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Rule. 9. When the language of a Statute is ambiguous, 
the Court is entitled to take into consideration —(*) What 
was the law before the Act was passed: (+) What was the 
mischief or defect for which the law had not provided : Gi 
What remedy the Legislature has appointed ; and (2) the 
reason of the remedy.(1) 


In Eastman v. The Comptrolles-General,(2) Hals- 
bury, Ll. C., after reciting the above rule in the course 
of his judgment, said :--" Turner, L. J., in Hawkins v 

zathercole(3) and adding his own high authority to 
that of the Judges in Stradling v. Morgan,(4) after 
enforemg the proposition. that the intention of the 
Legislature must be regarded, quotes at length the judg- 
ment in that ease : that the judges have collected the 
intention ‘sometimes by considering the cause and neces 

sity of making the Act...sometimes by foreign cir- 
cumstances’ (thereby meaning extraneous circumstan- 
ces), so that they ‘ have ever been guided by the intent 
of Legislature, which they have always taken according 
to the necessity of the matter, and according to that 
‘which 1s consonant to reason and good diseretion? And 
he adds : We have therefore to consider not merely the 
words of this Aet of Parliament, but the intent of 
the Legislature ; to be collected from the cause and 
necessity of the Act being made, from a comparison 
of its several parts, and from the foreign (meaning 
extraneous) circumstances so far as they can justly be 
-considered to throw light on the subject. Lord Black- 
burn in River ,Weir Commissioners Kë Adamson(5) 
‘says :—In all cases the object is to see what is the 
intention pm by the words used. But, from the 


ard RS pau-—-————————————————————— 8S OE T —— P — E ade TUE 


(i)  Heydon's case, 3 Rep., 8. | (5) (1877) 2 App. Ods., 743, 763. See 
.(2) (1898), A. c. 571, 575. T Prabhakarbhat e, Vishwambhar (1884), 
43) (1855) 6 D. AM. & G. 1, 21. 8 Bom., 321, TAM 


44) (1884), 1 Plowd., 204. 
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imperfection of the language, it is impossible to know 
what that intention is without inquiring further, and 
seeing what the circumstances were with reference to 
which the words were used, and what was the object, 
appearing from those circumstances, which the person 
using them had in view.” 

* My Lords, it appears to me that to construe the 
Statute now in question, it is not only legitimate but 
highly convenient to refer both to the former Act and 
to the ascertained evils to which the former Act had 
given rise, and to the latter Aet which provided the 
remedy.” 

This rule is analogous to those rules dealing with 
deeds and wills which provide that the interpreter 
should as far as possible put himself in the position of 
those whose words he is interpreting, so as to be able to 
see what those words relate to. 

With regard to Statutes that are intended to codify 
any partieular branch of the law this rule has very little 
application, In Vaghanov. Bank of England(1) Lord 
Halsbury, L. C., stated “ I am wholly unable to adopt 
the view that, where a Statute ts expressly said to codify 
the law, you are at liberty to go outside the Code so 
created, because before the existence of that Code another 
law prevailed.” And inthe same case Lord Herschell 
laid down.(2) “The proper course is in the first instance 
to examine the language of the Statute and to ask what 
is its natural meaning, uninfluenced by any considerations 
derived from the previous state of thé law, and not to 
start with inquiring how the law previously stood, and 


(1) (1891), A, C. at p. 120. ular branch of the law, JWorendra 

(2) Ib. at p. 144 referred to by the Wath Sircar v. Kamalvasini Dasi (1896), 
P. C. as to the proper mode of dealing 23'Cal., 563, 571; s. 931. A... 
withan Act intended to codify a partic- Ces 
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then, assuming that it was probably intended to have it 
unaltered, to see if the words of the enactment will bear 
an interpretation in conformity with this view." 

“Tf a Statute, intended to embody in a Code a 
particular branch of the law, is to be treated in this 
fashion, it appears to me that its utility will be almost 
entirely destroyed, and the very object with which it 
was enacted will be frustrated. The purpose of such a 
Statute surely was that on any point specifically dealt 
with by it, the law should be ascertained by interpreting 
the language used instead of, as before, by roaming over 
a vast number of authorities in. order to diseover what 
the law was, extracting it by a minute critical examina- 
tion of the prior decisions, dependent upon a knowledge 
of the exact effeet even of an obsolete proceeding such 
as a demurrer to evidence. I am of course far trom 
asserting that resort may never be had to the previous 
state of the law for the purpose of aiding in the 
construction of the provisions of the Code. If, for 
example, a provision be of doubtful import, such resort 
would be perfectly legitimate. Or, again, if in a Code of 
the law of negotiable instruments words be found which 
have previously acquired a technical meaning, or have 
been used in a sense other than their ordinary one, 
in relation to such instruments, the same interpreta- 
tion might well be put upon them in the Code. I 
give these as examples merely ; they, of course, do not 
exhaust the category. What, however, I am venturing 
to insist upon is,” that the first step taken should be to 
interpret the language of the Statute, and that an 
appeal to earlier decisions can only be justified on some. 
special ground." . | 

The very object of consolidation is to collect the - 
| statutory law bearing upon a particular subject and to 
B, DWS 50 00 ME FO M 
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bring it down to date, in order that it may forma 
useful Code applicable to the cireumstances existing at 
the time when the consolidating Act is passed.(1) 

. Proceedings of the Legislature which result in the 
passing of an Act are not legitimate aids in construing 
that Act or any particular section of the Act. The 
same reasons which exclude these considerations when 
the clauses of an Act of the British Legislature are 
under construction, are equally cogent in the case of an 
Indian Statute(2) It is submitted that such proceed- 
ings include Reports of the Indian Law Commissioners : 
Proceedings of the Legislative Council; Reports of 
Seleet Committees of the Legislative Couneil ; Draft 
Stages of a Bill; and Statements of Objects and 
Reasons attached to Bills. 


Rule 10. Remedial Statutes must be construed liberally 
and Penal Statutes strictly; and in each case when the 
meaning is doubtful in the manner most favourable to the 
liberties of the subject. 


Acts which are passed for the expedition of justice 
and for ousting delays in its administration, for the 
protection of officers of justice in the discharge of their 
duties are remedial Acts and are to be extended as far as 
their words will admit to every case within their 
purview. So also Statutes which extend the franchise, 
which take away penalties, which give compensation to 
persons whose property is taken compulsorily or in- 
juriously affected, which are in favour of agriculture 
or contain provisions in advancement of trade are to be 
liberally construed.(3) A liberal construction of a 
atus is : the one that gives the words of the Statute 
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a) Admr. Gel, of Bengal v. Prem- e 22 Cal., pp. 199, 800 ; 92 I. A., 
lall Mullick (1895), 22 Cal., 798 ; 22 1. A, 118. 
116, mU (3) Wilberforce, p , 231; 
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the fullest and most extensive meaning of which they 
are susceptible ` In expounding remedial laws it is a 
settled rule of construction to extend the remedy as far 
as the words will admit (1) Everything ‘is to be donc 
in advancement of the remedy that can be done con- 
sistently with any construction of the Statute.(2) The 
language of the Act is not to be strained but, where 
the words are open to doubt, they are to receive a con- 
struction which may advance the objects of. the Act.(3 
The term ** Penal Statutes, " when itis employed for 
the purpose of deseribimg such Acts as are to receive a 
strict construction, is not confined to Statutes that 
create crimes or impose penalties, but extends to a 
variety of others, which may be more properly classed 
as restrictive. Acts. which introduce capital punish- 
ment, or which shift the burden of proof in criminal 
cases, may be fitly called penal, and construed with 
extreme strictness. But it has been also laid down that 
a strict construction is to be given to Acts which alter 
the law of evidence, either by creating new statutory 
modes of proof which may defeat the rights of the 
parties, or by weakening the principles which had been 
deemed essential] in the reception of testimony ; to Acts 
which take away the right of tral by jury, and abridge 
the liberty of the subject, which confer a new jurisdic- 
tion, and derogate from the jurisdiction inherent in the 
superior Courts; which are restrictive of the common 
law, take away vested rights or the franchise, restrict 
the liberty of marriage, defeat deeds that have been 
solemnly executed or cut down, and abridge, restrain or 


(1) Per Lord Kenyon. Cf. Turtle v. . (3) Per Turner, L. J., Dover Gas Co. 
Hartwell (1795), 6 T. R., 429. v. Mayor of Dover (1865), 1 De G. M. 


(2) Wilberforce, p. 235: See Johnes ` & G., 555. 
v. Johnes (1814), 3 Dow., 15. . | 
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avoid any written instrument. Acts which impose 
taxes are to be construed strictly and so are such as 
unpose charges, duties or any other burdens upon the 
public, the Acts themselves being construed strictly, 
while any exception which confines the operation of such 
charges or duties is to be construed liberally. Clear 
language 1s necessary in Acts which infringe the legal 
rights of subjects or impose taxes.(1) 

Some Statutes that may be properly called remedial 
have an operation which is partly penal. Where 
grievances have to be redressed or property to be 
protected, tbere are offenders as well ns sufferers, assail- 
lants as well as assailed. The Act which gives a 
remedy to one who 1s aggrieved almost inevitably intliets 
a penalty on his opponent But if the primary object 
vf the Act be redress not punishment, it is to be construed 
liberally. The legal distinction between Remedial and 
Penal Statutes is this, the former give relief to the 
parties grieved, the latter imposes penalties upon 
offences committed. It is a clear and fundamental 
rule in construing Statutes against frauds that they are 
to be liberally and beneficially expounded. Where the 
Statute acts against the offender and intlicts a penalty 
it is then to be construed strictly, but where it acts 
upon the offence by setting aside the fraudulent transac- 
tion it is to be construed liberally.(2) 

Nothing is to be regarded as within the meaning of 
a Penal Statute, which is not. within the letter—-which 
is not clearly and intelligibly described in the very words 
of the Statute itself. When. an offence against the law 
is alleged, and the Court has to consider whether that. 
alleged offence falls within the language of a crimina] 


d) Wilberforce, pp. 343—245. nep (1829), 1 Bing. an: Wilberforce, 
(2) Per Park, J., Gorton v. Champ- pp. 282-933. 
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Statute, the Court must be satisfied not only that the 
spirit of the legislative enactiuent has been violated, 
but also that the language used by the legislature 
includes the offence in question, and makes it eriminal.(1) 
A Penal Statute should, when its meaning is doubtful, 
be construed in the manner most favourable to the 
liberties of the subject, and this is more especially 
so when the penal enactment is of an exceptional 
character.(2) If by a Statute it is intended to impose a 
tax upon the subject, its construction must be clear 
beyond all reasonable doubt; and the common law 
rights of the subject in respect to the enjoyment of his 
property are not to be trenched upon by a Statute, unless 
the intention is shown by clear words or necessary 
implication.(3) Acts relating to the acquisition of lands 
for public purposes must be construed most strictly in 
favour of the subject.(4) So also Statutes of Limitation 
being Statutes in limitation of a common right are not 
to he extended by construction to cases not clearly 
included within their terms.(5) 

But where a Statute imposes a duty, it without 
express words gives an action for the failing to perform 
it and for wrongfully performing it.(6) Tf an obligation 
is created, but no mode of enforcing its performance is 
ordained, the common law may, in general, find a mode 
suited to the particular nature of the case. But 
where an Act creates an obligation, and enforces the 
performance in a specified manner, it is a general rule that: 


(1) Emp. v. Kola Lalang (1881) raya (1876), 1 Mad., 158.. 
8 Cal., 216. See Lord Huntingtower v. (4) Sorabji. v. The Justices of Peace 
Gurdiner (1823), 1 B. & O., 299; Re (1815), 12 Bom. H. C. R., 255. 
Bond (1818), 1 B. & Ald., 392; Britt v. (5) Parashram v. Rakama (1890) , 15 
Robinson (1870), L. R., 5 C. P., 1870. Bom., 305. 
(2) R. v.. Bhista (1870), 1 Bom., 311. (6) Ponnusamy v. Collector of Madura 
(3) Dullabh v. Hope (1871), 8 Bom. — (1863), 3 M. H. C. R., 37. 
H. C. R.,217, Bee Leman v. Damoda- 
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performance cannot be enforced in any other manner.(1) 
And an action will not lie for the infringement of a 
right ereated by Statute, where another specific remedy 
for infringement is provided by the same Statute,(2) 
There is a difference. between a case in which a Court 
or an officer of a Court omits to do something which, by 
a Statute it is enacted shall be done, and cases in which 
a Court or an officer of a Court does something which, 
by a Statute it is enacted. shall not be done. In the 
one ease the omission to do an act which by the Statute 
it is enacted shall be. done, may not amount to more 
than an irregularity in procedure, whilst in the other 
case, In which the prohibition is enacted, the doing of 
the prohibited thing by the Court or the official is 
ultra vires and illegal, and if ultra vires or illegal it 
must follow that it was done without jurisdiction.(3) 


Rule 11. Statutes are prima facie deemed to be pros- 
pective only. 

The general rule governing the construction of 
Statutes is correctly stated in Bac. Abr. 439, “ Statute, 
C." It is there laid down as, m general, true, “that no 
Statute is to have a retrospect beyond the time of its 
commencement ; for the rule and law of Parliament is, 
that nova constitutio futuris forman debet imponere; non 
preteritis." But the general rule is not. without excep- 
tion.(4) In some cases the legislature has thought it 
just to make enactments retrospective, even at some 
sacrifice of general principle. But thén it does so in 
express terms;. and generally, I believe invariably, 
couples the retrospective enactment with the best 


(1) Rochester v. Br idges (1831), 1 LB. & (3) Rameshur v. Shot (IRSD); :13 
Ad., 859... l , All., 517. 


(2) Stevens v. EE (1847), 17. L. J. (4) Per Platt, B., Moon. v. Durston 
Q. B., 165. (1848), 2 Ex. R.,.27. CUT 
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indemnity in favour of vested rights which the nature of 
the ease admits.(1) The general principle is that rights 
already acquired shall not be affected by the retrospective 
action of a new law.(2) As regards procedure the gene- 
ralrule is, that the law, as it exists when a suit 
is commenced, niust decide the rights of the parties in 
the suit, unless the legislature has expressed. a clear 
intention to vary the relative rights of the parties to each 
other.(3) A right of action is not taken away by a 
change in the law, unless by express enaetment; but m 
the ease of mere procedure, unless something is said to 
the eontrary, the new law, where its language is general 
in its terms, applies without reference to the former law 
or procedure.(4) When on a general law, espocially of 
procedure, one more specific is superimposed, effect 1s 
to be given to the latter as far as possible along with the 
earlier one, but, if necessary, in partial supersession of 
it. The more stringent and narrow rule provided by a 
later Act is not to be deprived of its effect in any of the. 
enses to which it is applicable, because a less narrow 
rule was applicable to them in their earlier stages.(^) 

The general principle is that alterations in forms of 
procedure are retrospective in effect and apply to pend- 
ing proceedings, (6) 

The giving of a new right does not of necessity. 
destroy a p previously existing right. But it i that 
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(1) Per Rolfe, B., Mon. v. Durden v. Tr ikamji (1866), 3 Bow. H. c. R. Ore 
(1848), 2 Ex. R., 39 ; Doojubdass v. Ram- Q.,45. -— 
lali. (1850), 9 M. I. A., 126; Nobokanth (4) Framji v.. Hor masji (1866), 3 B. H. 
Dey v. Rajch Boradakanth (1864), 1 W. C. R. O. C., 49. 
E., 100.. . (5) Shivram v. Kondiba (1884), 8 Bolts; 
(2) Morr is v, Sambamurthi (1871), 6 345. 
M. H. C. R., 1263. General Clauses (0) Hojrat v.  Vatiuhnesa. (1809), 18 
Act (X of 1807) sec. 63. fallen vw Bom., 432; . Balkrishna v. Bapu (1891), 
Pathubai (1802), 17 Bom., 289. . 19 Bom., 206; Gungaras»« v. Punam: 
(3) Bungshesdhyr v. Sheik ‘Mahomed: Chand (1896), 21 Bom., 826. | 
(1862), X Hay, 369; Gujrat Trading Co. | : 
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effect if the apparent intention of the legislature.is that 
the two rights should not exist together.(1) Nor do 
Statutes take away existing rights except by express 
words or by plain implication.(2) 

Rule 12. A Statute is not to be held to be repealed by 
implication unless the repugnancy between the new provi- 
sion and the former Statute be plain and unavoidable.(3) 

The Court must be satisfied that the two enactments 
are so inconsistent or repugnant that they cannot 
stand together before they can from the language of 
the later imply a repeal of an express prior enact- 
ment,(4) t.e., the repeal must, if not express, flow from 
necessary implication.(5) A bare recital in a subse- 
quent Statute is not sufficient to repeal the positive 
provisions of a former Statute, without a clause of 
repeal.(6) And a special enactment is not impliedly 
repealed by a subsequent affirmative general enactment, 
if the two enactments are not so repugnant as to be 
incapable of standing together.(7) 

An Act of Parliament cannot be repealed by non- 
user, notwithstanding any practice that may have 
obtained to the contrary.(8) While an Act does not 
become inoperative by mere non-user, however long the 
time may have been since it was known to have 
been actually put in force, the fact of non-user may be 
extremely important, when the question is whether there 
has been a repeal by implication. What words will 
constitute a repeal by implication, it is impossible to say 
from authority or decided cases. If, on the one hand, 
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(1) O'Flaherty v. McDowell (1857), 6 (4) Thames | Conservators v. Hall 
H. L. C., 187. ` (1868), L. R., 5 C. P., 419. 

(2) Western Coudties Rail Co. v. - (5) Craies, p. 303. 
Windsor Rail Co, (1882), 7 A. O., 188 ; 51 (6) Dore v. Gray (1788), 2 T. R., 365. 
L. J. P. C., 48. (7) Sabapati v. Nagainsvami, } M. 

(3) Sitapathi v. The Queen (1882), 6 H.C. R., 115. 

Mad., 36. - (8) White s. Boot (1788), 2 T. R. OTB. 
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the general presumption must be against such a repeal, 
on the ground that the imtention to repeal, if any had 
existed, would be declared in express terms; so on the 
other, it is not necessary that any express reference be 
made to the Statute which is to be repealed. The prior 
Statute would, I conceive, be repealed by implication, if 
its provisions were wholly incompatible with a subsequent 
one, or if the two Statutes together would lead to wholly 
absurd consequences, or if the entire subject-matter were 
taken away by the subsequent Statute. Perhaps the 
most ditficult case for consideration is where the subject, 
matter has been so dealt with in subsequent Statutes, that, 
according to all ordinary reasoning, the particular pro- 
vision in the prior Statute would not have been intended 
to subsist, and yet if it were left subsisting no palpable 
absurdity would be oceasioned.(1) And though, where 
the words of an Act of Parhament are plain, it cannot 
be repealed by non-user, yet where there has been a 
series of practice, without any exception, it goes a great 
way to explain them when there is any ambiguity.(2) 


Rule 13. Wherea Statute creates an obligation, and 
enforces the performance in a specified manner, it is a 
general rule that performance cannot be enforced in any 
other manner. But if an obligation is created, but no mode 
of enforcing its performance is ordained, the common law 
may, in general, find a mode suited to the particular nature 
of the case.(3) 


There are three classes of cases in which a hability 
may be established, founded upon a Statute. One is, 
where there was a liability existing at common law, and 


(1) Per Dr. Lushington, The India Purchase (1871), L. R.,3 P. OG, 650. 
(1864), B. & L., 2241; 33 L. J. Ad., 193. (3) Per Tenterden, C. J., Rochester v. 

(2) Per Kenyon, O: J., Leigh v. Kent Bridges (1831), 1 B. and Ad., 859, 
(1780) 3 T. R., 304. Bee Hibbert v. | | | 
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that liability is affirmed by. a Statute which gives a 
special and peculiar form of remedy different from the 
remedy which existed at common law: ‘There, unless 
the Statute contains words which expressly or by neces- 
sary implication exclude the common law remedy, the 
party suing has his election to pursue either that or the 
statutory remedy. The second class of cases is, where 
the Statute gives the right to sue merely, but provides 
no particular form of remedy ` there the party can only 
proceed by action at common law. But there is a third 
class, viz, where a liability not existing at common law 
is created by a Statute which at the same time gives 
a special and particular remedy for enforcing it. The 
remedy provided by the Statute must be followed, 
and it is not competent to the party to pursue the 
course applicable to eases of the second class. The 
npe given by the Statute must be adopted and adhered 
Hr 

_ . The principle that where a specific remedy i IS given 
by a Statute, it thereby deprives the person who insists 
upon a remedy of any other form of remedy than that 
given by the Statute, is one which is very familiar 
and which runs through the law. I think Lord 
Tenterden accurately states that principle in the case 
of Doe v. Bridges.(2) He says : * Where an Act creates 
an obligation and enforces the performance in a specitied 
manner, we take it to be a general rule that per- 


‘formance cannot be enforced in any other manner, (3)" 


This rule, however, does not apply where there are two 


(1) Per Willis, J, Wolverhampton (2) Ubi supra sub nom Rochester v. 
New Water Works v, Hawkesford (1859), Brides, 
6 C. B.N, S., 306, cited by Buckley, J., (3) Per Halsbury, L. C., Passmore 
AU.-Gon. v. Ashbourne. Recreation ` v. Uswaldthistle [1808], A. O, at 
Ground [1903], 1 Ch., 106 ; (42 L. J.,, — p.394. . 
Ch. 69. 
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different rights created by the Statute, one a right to have 
compensation, and another a different right to have 
adjudication upon the subject of that compensation.(1) 

It is true as a general rule that where a new 
offence and a penalty for it has been ereated by Statute 
a person proceeding under the Statute is confined to the 
recovery of the penalty and nothing else can be asked 
for But there are two exceptions. The first of the 
exceptions is the ancillary remedy in equity by injune- 
tion to protect a right. That is a mode of preventing 
that being done which, if done, would be an offence. 
Wherever an act is illegal and is threatened, the Court 
will interfere and prevent the act being done—and as 
regards the mode of granting an injunction the Court 
will erant it either when the illegal act is threatened 
but has not been actually done, or when it has been 
done and seemingly is intended to be repeated. (2) 

The distinction between a Statute creating a new 
offence with a particular penalty and a Statute enlarging 
the ambit of an existing offence by meluding new acts 
within it with a particular penalty is well settled. In 
the former case the new offence is punishable by the 
new penalty only ; in the latter itis punishable also by all 
such penalties as were applicable before the Act to the 
offence in which it is included. The rule was recog- 
nized by Lord Mansfield in Rea v. Wright (3) and in 
a note to 2 Hawkins’ Pleas of the Crown (4) is thus 
stated: ^ The true rule seems to be this: ‘where the 
oftence:was punishable ‘before the Statute preseribing a 
particular method of punishing it, there such particular 


(1) Por. Channel, J., R. v. Stepney Cor- Whittingham (1880), 15 Ch. pe Fut, 501 : 
poration [A001], 1 E B. guys L. J.  491.J9.Ch., 755... "t ' 1 
K. G., 244.. — (3) (1758), 1 Burr., 543. 
SC See per Jessel, M. R., Gan v. 44) : 1824 (Ed.), p. 290. 
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remedy is cumulative, and does not take away the former 
remedy ; but where the Statute only enacts that the 
doing an act, not punishable before, shall for the future be 
punishable in such and such a particular. manner, there it 
is necessary to pursue such particular method and not the 
common law method of indictment.’” The same prin- 
ciples apply equally whether the offence is regarded as 
an invasion of public rights calling for criminal or civil 
rights calling for civil proceedings.(1) 

It is a general rule that subsequent Acts which add 
accumulative penalties do not repeal former Statutes. (2) 
Subsequent Acts of Parliament in the affirmative only, 
although giving new penalties, are never taken to be a 
repeal of former Acts, unless there be negative words or 
a plain contrariety between the two Acts so as there isa 
plain indication in the latter of an intention to repeal 
the former.(3) 


Rule 14. Where the same offence is re-enacted witha 
different punishment the prior enactment is repealed.(4) 


“Ifa crime be created by Statute, with a given 
penalty, and be afterwards repeated in another Statute 
with a lesser penalty attached to it, I cannot say that 
the party ought to be held liable to both. There may, 
no doubt, be two remedies for the same act, but they 
must be of a different nature. The new Act, then, 
would be in effect a repeal of the former penalty. "(5) 

“Tf a later Statute again describes an offence 
created by a former Statute, and affixes a different 


€ 


(1) Per Farwell, L. J., Lowe v. Darl- Middleton v. Crofta (1736), 2 Atk., 675 ; 
ing [1906], 2 K. B., 784 ; 25 L. J. K. B., Beal, 2nd Ed., p. 451. 


1025. i (4) Beal, p. 452. 
(2) Per Lord Mansfield, C. J., R. v. (5) Per Abinger, G, B., Henderson v. 
Jackson (1775), Cowp., 298. Sherborne (1837), 2 M. & W., 236, 


(3) Per Lord Hardwick, L. C., 


LEC. XI] STATUTES, dai 


punishment to it, varying the procedure, etc., giving an 
appeal where there was no appeal before, we think that 
the prosecutor must proceced for the offence under the 
later Statute. If the later Statute expressly altered the 


quality of the offence, as by making it a misdemeanour 


instead of a felony or a felony instead of a misdemeanour, 
the offence could not be proceeded for under the earlier 
Statute: and the same consequenee seems to follow 
from altering the procedure and the punishment. "(1) 

Where an aet or omission constitutes an offence 
under two or more enactments, then the offender. shall 
be liable to be proseeuted and punished under either or 
any of those enactments, but shall not be liable to be 
punished twice for the same offence.(2) 


Rule 15. A repealed statute is considered as if it had 
never existed except as to transactions passed and closed 
taken under it.(3) 


The effect of repealing a Statute 1s to obliterate it 
as completely as if it had never existed; it must be 
considered as a law that never existed, except for the 
purposes of those actions which were commenced, 
prosecuted, and concluded, while it was an existing 
law.(4) 

Where an Act repealing, in whole or in part, a 
former Act, is itself repealed, the last repeal does not 
revive the Act or provisions before repealed unless words 
be added reviving them. It is doubtful whether this 
rule applies to a ‘repeal by implication; but it seems 


(1) Per Campbell, C. J., Mitchell Ellison (1829), 9 B. & C., 752. 
v. Brown (1858), 1 Ell. & Ell., 274; 28 (4) Per Tindal, C. J., Kay v. Godin 


L. J. M. C., 55. (1830), 6 Bing., 582-3, cited Atorn«y- 
(2) General Clauses Act (X of 1897), General e, Lamplough (1873), 3 Ex. D., 
«a, 96. MEE 217. See General Clauses Act (X of 


(3) Per Tenterden, C. J., Surtess v. 1897), s. 6. 
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not to apply where the first Act was only modified by 
the second, by.the addition of conditions, and the 
enactment which imposed these was, itself, afterwards 
repealed. In such a case, the original enactment would 
revive.(1) E EP 

If a contract was illegal. when it was entered into, 
and the Statute which made it so is afterwards repealed, 
the repeal will not give validity to the contract, unless 
it appears that the repealing enactment was intended 
to have a retrospective operation, and thus to vary the 
relation of the parties to each other.(2) 

If a right has once been acquired by virtue of 
some Statute, it will not be taken away again by the 
repeal of the Statute under which it was acquired. 
The law itself may be disannulled by the author, but 
the right acquired by virtue of that law whilst in force 
must still remain ; for, together with a law, to take 
away all its precedent effects would be a high piece of 
injustice.(3) 

But while à right acquired by virtue of a Statute 
is not taken away by the repeal of that Statute, it is 
not augmented by the repeal.(4) 


(1) Maxwell, p. 623, Law of Nature and Nations, Bk. I, c. 6, 
(2) Ib., p. 627. Hitchcock v. Way § 6. 
(1837), 6 A. X E., 947. (1) Craies, p. 343. 


(3) Craies, p. 313, citing Puffendorf's 
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